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Results of gender monitoring of structure of bodies of lawyer self-government
of nation-wide and regional level are reflected in article. The structure of Council
of lawyers of Ukraine, the Highest the qualification and disciplinary commission
of legal profession, the Highest audit commission of legal profession, Councils of
lawyers of regions, the qualification and disciplinary commissions and auditing
the commissions of regions is analyzed. The proposed measures directed to
overcoming a gender imbalance in the system of bodies of lawyer self-government
in Ukraine.
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IIPABOBE PET'YJIFOBAHHSI BAHKPYTCTBA
IEP>XKABHVMX ITIIIIPMEMCTB B YKPATHI

Y cmammi poseasnymi ocobaubocmi npaBoBozo peeyrobants bankpymcmba
depskaBrux nionpuemcmé 6 Yxpaini, 30ilicHeH0 anatis ma poskpumo cnibbioro-
weHHsA npabobux HOpM, W0 peecyAloms npoyedypy bankpymemba depkabHux
nionpuemcmé, sepynobaro dxepeaa npaboboeo peeyatobania bankpymcmba oep-
skaBrux nionpuemcme 3a ixHvow iepapxieio ma 30iicHeHo ix crucAuil po3esao,
BucaoBaeno abmopcwki nponosuyii ujo0o B0ockonasensa 0ito1o0eo0 3axoHooabcmba y
cgpepi npaboboeo peeyrrobannsa bankpymcmba deprabrux nionpuemcmé 6 Yxpaini
ma HeobXi0HOCTI N00AAbUL020 THEOPeTnUUHO20 00CAIOXEeHHA NpaBoboeo peeyio-
Banna npoyedypu bankpymcmba deprabHux nionpuemcme.

AKTyasIbHICTh HayKOBOTO HOCIIi/IKeHHs IIPaBOBOTO peryIoBaHHI
OaHKpyTCTBa HAep>KaBHMX MIAIPUEMCTB B YKpaiHi Ta po3poOKu IIporio-
3UIIIVI IIOJI0 BHECEHHS 3MiH [0 UMHHOIO 3aKOHOMABCTBA Y AaHin cdepi
00YMOBJIIOETBCS JIeKIJTbKOMa YMHHVKaM:

1) Habpanasam 19.01.2013 unHHOCTI HOBOT penakilil 3akoHy YKpalHU
«[Tpo BiTHOBIIEHHS TUIATOCIIPOMOXKHOCTI OOpIKHVMKa ab0 BM3HAHHS VIOTO
OaHKpyTOM» Ta NPUBEAEHHSIM Bi/IIIOBITHO A0 IIOTO 3aKOHY IIi/I3aKOH-
HIX HOPMaTUBHO — IIPaBOBUX aKTiB, B TOMY YMCIIi, THX, III0 PETYIIIOIOThH
NUTaHHSA OaHKPYTCTBA AeP>KaBHMX TiAIIPUEMCTB;
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2) HeoOXiAHICTIO aHasTi3y IPWYMH HEOTHAKOBOTO 3aCTOCYBaHHS HOPM
IpaBa B aHAJIOTIYHVIX CIIOPaXx y CIIpaBi IIpo OaHKPYTCTBO Ta YIIOPSIKYBaH-
Hl Cy10BOT ITPaKTVKM BUPIIIIEeHHS CITIOPiB MK yYacCHVKaMU ITPOBaKEeHHS
y crpasi mpo 0aHKPYTCTBO;

3) IO3UTMBHMMM 3MiHaMM Y IVHAMIIIi 3aCTOCYBaHH: CyJIaMi YKpaiHu,
B TOMY 4YMCJIi, 1 TOCIIOapChKMI, TPOrPeCUBHUX IOJIOKeHb Pinrens
€ponericbkoro Cyy 3 Ipas JIIOOVHN Y MaTHOBVIX criopax ismaHmX Ta
IOPVIOVYHVIX 0Ci0 IPOTH [IeprKaB;

4) HeoOXiTHICTIO TIOIOTIaHHS HEBUIIPABOAHOTO 3aTATYBaHHS CyI0-
BOTO IIPOBajKeHH: y CIIpaBax IIpo OaHKPYTCTBO, IIO iHOMI 3aTSATyeThC
Ha POKM Ta JAecATUpiuusl, Ta 3MeHIIeHHs BUTpaT Ha VIOro IpoBeieH-
. Tax, BinmoBigHO mo maHMX, 3i0paHNX 3a METOIOJIOTIEI0 PEeUTVHTY
DoingBusiness, ceper, ycix KOMIIOHEHTIB peITUHTY B YKpaiHi HaviripImmii
CTaH CITpaB 3 BPeryJII0BaHHAM IIPOlely Py HeIuIaTOCIIPOMOXKHOCTI, ce-
penHs TPUBAJICTh IIpoIeypyt OaHKPYTCTBa IIiAIIPMEMCTBA, OMVICAHOTO
MeTOJIOJIOTIEI0 PeNITHHTY, CKIafaE 2,9 pOKiB (WU IIOPIBHAHHS, Y PO3BUHe-
HuX KpaitHax - wieHax OECP - 1,7 poxn), a Tf BapTicTb - 42% Bin BapTOCTi
MarHa 6opxxHaMKa (9% mst Kpaia-wieHiB OECP). BitunsHsra nporemypa
OaHKpyTCTBa 3abe3medye MOBepHEHHS KpeauToposi - 8,3%. 3a 1M mo-
KasHMKOM YKpaiHa gimmTs 3 Kambomxero 161-162 mictie cepen 165 xpais,
y SIKMX iCHy€ cymoBa IIporenypa baHKpyTcTBa [1];

5) HeBUIIpaBOAHICTIO, Ha IyMKY aBTOPiB, AeKpMMiHasTi3allii 3aKOHOM
Yxpainu Big 15 mmcronana 2011 poky 4025-VI «ITpo BHeceHH: 3MiH 10
JIesIKMX 3aKOHO/IaBUMX aKTiB YKpaiHw III0/10 I'yMaHi3allil Bi/lIoBi1abHOCTi
3a IIpaBOIOPYIIEHH: y cpepi rocrogapchKol isUTbHOCTI» TaKMX CKITaIiB
37I09MHIB, SIK IPUXOBYBaHH: CTIIKOI (piHAHCOBOI HECITPOMOXXHOCTI, He-
3aKOHHI Ail y pasi baHKpyTCTBa Ta PiKTMBHE OAHKPYTCTBO; COIliayIbHA Ta
eKOHOMiuHa 00yMOBJIeHiCTh KpVMiHasIi3aIlil 3a3Ha9eHmX AisHb [2];

6) BaXX/IMBICTIO 3a0e3IedeHH: BIUTMBY leprkaBy Ha €KOHOMIKY IIISIXOM
30epekeHHd Ta IPVIMHOXKEHH:I 3a OpTaHaM¥ Aep>KaBHOI BiIaIy He JIVIIe
aJMiHICTpaTMBHMX, a I PUHKOBMX METOJIiB PeryJIoBaHHs eKOHOMiuHO1
cpepu, omHVIM i3 HaMBaKIMBIIINX IHCTPYMEHTIB YOTO € BiIHOBJIEHHS
IJIaTOCIIPOMOJKHOCTI (PiHAHCOBO HECTIVIKMX Aep KaBHMX ITiAIIPUIEMCTB.

B pesyibrati omparjoBaHHsl TeMM JIaHOI CTaTTi aBTOpaMy BCTaHOB-
JIEHO BiJICYTHICTb CUCTEMHWX HayKOBO-TEOPEeTUYHMUX JIOCIIKeHb I1pa-
BOBOTO PeryJIIOBaHH:S OaHKPYTCTBa caMe Jep>KaBHMX IiJIIPUEMCTB B
Yxpaini. I3 agasizy HayKoBUX HOCTIIKeHb TeMy OaHKpyTCTBa B YKpalHi
aBTOPWM [HVIUIM BUCHOBKY, III0 HAayKOBIIi, SIK IIpaBWiIo, He BUIIAIOTh
nporenypy OaHKpyTcTBa mep>KaBHMX IIIIIPMEMCTB B SKOCTi OKPEMOTO
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00’eKTa HaYKOBVIX JOCITIIKeHb, PaKTMIHO IPUPIBHIOIOYN POy pu
GaHKpyTCTBa Aep>KaBHIX IIOIPYEMCTB A0 OaHKPYTCTBAa KOMYHAIBHIIX Ta
OPVBaTHUX MiJITPUEMCTB Ta BKasylOUM y CBOIX JIOCII/KeHHAX JIMIIe Ha
OKpeMi 0cobIMBOCTI pisHMX POPM BIIacHOCTI Cy0’ eKTiB rociofgaproBaHHs,
10 mepebyBaloTh y mporenypi Oankpyrcrsa. Pasom 3 TmM, Bimmosin-
HO [0 CTaTUCTWYHMX AaHMX [lep>kaBHOI CIIy>KOW CTaTUCTUKM YKpaiHu
PO3IIOAT MiAIIPMEMCTB 3a 00csToM BrpobieHol mpoxykuii y 2015 pori
MaB HacCTyIIHe CHiBBimHOIIeHH:: BeymKi — 43,7% (2014 - 44,7%), cepen-
Hi - 39,7% (2014 - 38,2%), mari - 16,6% (2014 - 17,1%) [3]. Taxvm umsOM,
He3Bakalo4yl Ha Te, 110 KUIbKICHWUI CKJIa[], BeJIMKMX HiIIPUEMCTB Ha Te-
puropii Yxpaiau cxiamae 0,1 %, Tompu mero cKpusiieHe po3yMiHHS posti
IVIX TiOIpVEMCTB Ha (POHI TTOIpeHHs JIibepTapiaHChKIIX KOHIIETIITIN Ta
GaraTo B 4OMy IIOITYJTICTCHKMX Ta IIOJITUYHMX 3aK/IVIKIB AKX MO THKIB
Ta CyCHUIBHVIX JisT9iB OPi€HTyBaTV eKOHOMIKY YKpaiHV Ha IisUIbHICTh Ma-
JIVIX Ta CepeHiX IiAIIPUEMCTB, BeJIMKI IiAIIPUEMCTBA CTBOPIOIOTH MarbKe
nonosuny BBIT Ykpainn. ITpu 11boMy, He3Bakarouy Ha po3ziep KaBIeHHs
LOUTICHMX MamHOBUX KOMIUIEKCIB JepKaBHUX ITiJIITPUEMCTB ITPOTATOM
OCTaHHIX POKiB, Jlep>KaBHi IiJIITpUEMCTBA IIPOIOBXYIOTh BiflirpaBaTyi 3Ha-
4YHY poJIb B eKOHOMIL fepxasu. Tak,  3a maHmM MiHicTepcTBa eKOHO-
MIYHOTO PO3BUTKY i TOPriBi YKpaiHM OMTOMa Bara KUIbKOCTi Cy0’ eKTiB
rocriofapioBaHH: AepKaBHOT'O CeKTOPY eKOHOMIKM CKITafae 6,7 %, ImmToMa
Bara 4rCTOTO JIOXOMy (BUPYUKI) Bif peastizallil ITpoAyKiii (ToBapis, pobiT,
IIOCITyT) Cy0’€KTiB rocrofgaploBaHHs AepPKaBHOTO CEKTOPY eKOHOMIKM
14,7%, muToMa Bara cepegHBOI BapPTOCTI HEOOOPOTHMX Ta 0OOPOTHMX
aKTUBIiB Cy0’eKTiB TocrogapioBaHHs Iep>KaBHOIO CEKTOPY eKOHOMIKMU
26,0%, mToMa Bara epKaBHOTO CeKTopy ekKoHoMiku 15,8% [4]. Bkazami
iAIPMEMCTBA, SIK IIPaBIUIo, HaJIeXaTh 10 BEJIMKIX a0 cepemHix mampn-
€MCTB peayIbHOTO CeKTOPY €KOHOMIKV, MaloTh 3HAaYHy iHPPacTPyKTypy
Ta BUPOOHITUI TTOTYKHOCTI, cpOpMOBaHM IIUTICHWMVI MalTHOBUT KOMILIEKC
mifgmpureMcTBa. Y mporlefypi OaHKpyTCTBa TaKi MiAIIPVIEMCTBA XapaKTepu-
3yIOTBCS TVIM, ITIIO MaIOTh, SIK IIpaBIIIo, 0araToMiIbIIOHHY KpeoUTOPChKY
3a0oproBaHicTh, 00 €KTM coliaTbHOI iIHPpacTpyKTypw, sAKi CIin rlepena-
BaTH Y BJIACHICTb TepUTOPiasIbHMX IpoMajl, KOMYHIKallil, 3HaYHuU1I 00csT
HEeBIIOPSAAKOBaHOI KaIpOBOI IOKYMeHTaIlil, HeoOXiIHOT I TepefaHHs 110
MicIieBuXx apXiBiB, 0coOvBO Hebe3rmeuHi XiMiUHI pedoBVHM Ta iHIII AyXKe
CKJIafmHI IpobsieMy, BUPIIeHHS AKX OpTaH yIIpaB/IiHHA Ta KPeguTOpu
3a3BMUar IIOKJIafaloTh Ha apOiTpakHOTrO KepyIodoro, BilCTOPOHIOI0UNICh
Bifg, pinaHcyBaHHsA mx BuTpat. Kpim TOro, 3Ha4HY posb y mpoienypax
OaHKpyTCTBa Aep’kaBHMX IIAIIPMEMCTB IIPOAOBXYE BimirpaBaTi opraH
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yrpasiiaas (mpodinsHe MiHicTepcTBO a00 mep>kaBHMIL KOMITET), IO3M-
11isI Ta iHTepecy SIKOTO OO X0y IIPOoLIeAy Py OaHKpPYTCTBa MOXKe Kapu-
HaJTBHO BiIpi3HATMCS BifI TTO3NIIIT Ta iHTepeciB O0p>kHMKa, apbiTpakHOTO
KepyIodoro abo KpenuTopis, Ta 0e3 BiCy THOCTI TIO3UTVBHOI 3TOAV SIKOTO
CTa€ HEMOXXTVIBVM 3aTBEpANTI MUPOBY YIOMy, IUIaH caHarlil abo rmepestik
JIKBITaLiHOT Macy 1 Tpofaxy. [ep KaBHi HimpreMcTBa, 1010 KX
3IVICHIOIOTBCS CYAOBI IPOIIey PV PO3IOPSIKeHH: MatHOM, caHarlil abo
JIKBifAIii, 3HAXOMSYINCh Y IpoIleflypi 0aHKPYTCTBa, B 6araTbox BUIIagKaX
HPOAOBXYIOTh 3/IiMICHIOBATV TOCIIOAAPCHKY [IisUIbHICTD Ta 3aJIMIIAIOTHCS
3aiTHVMM Y TaKMX HagBaXKIMBUX cpepax HapOAHOTO TOCIIONAPCTBa, SIK
00opoHHA MPOMMCIIOBICT UM XIUTJIOBO — KOMYHaJIbHI mociayru. 3a Ta-
K1x oOcTaBMH, y Ipouenypi 6aHKpyTCTBa Aep KaBHMX IIiAIPUEMCTB
3[1iVICHIOETBCSl YITPaBJIiHHA He JIMIIe aKTHMBaMVy MHiJIITpYeMCTBa Ta V10TO
TOCTIONTAPCHKOIO AiSTTBHICTIO, a ¥ 10T0 KPeAUTOPCHKOIO 3a00PTroBaHICTIO.
15t momorIaHHS TIPOTMPid MK yYacHMKaMM IIponefnypy OaHKpyTCcTBa
Tep>KaBHVIX IIOIIPVEMCTB Ta IX BUBEIEHH: 3i CTaHy HeIUIaTOCITIPOMOXK-
HOCTI CJTifT BIIOCKOHAaJIIOBATH fif0de 3aKOHOIABCTBO Y cdepi OaHKpyTCTBa
JleprKaBHYX HMIAIIPUEMCTBA, PO3BMBaTI CYICTEMHI TeOpeTIYHI T0CIiIPKeHHS
0COOIMBOCTEV TaKMX IIPOIIEy .

Mertoro mocimKeHHs € HeoOXimHICTh BUSBIIeHHS Ipo0iieM icHyIouol
CYICTEMVI IIPABOBOTO PETyIIIOBAHHS IIPOLIeAy Py OaHKPYTCTBa AepKaBHIUX
HiAITPUEMCTB [IJI BAOCKOHAJIEHHS Jif090To 3aKOHOIABCTBa Y Lin cdepi,
HaBYaHHJ Ta MiIBUIIEeHH: KBaslidpikariil apOiTpakHyX KepyoumX, sIKi BU-
KOHYIOTb [TOBHOBa)KeHHSI Ha JIepKaBHUX ITiITPUEMCTBaX, Ta ITpalliBHIKIB
opraHiB yIpaBJIiHHS TaKMX ITiITPUEMCTB, BiITIOBiTaJIbHUX 3a CYITPOBi[,
mpoilenyp OaHKPyTCTBa.

OkpeMi acrieKT IpaBOBOTO PeryyIIoBaHHA OaHKPYTCTBA JepKaBHIIX
HiITPUEMCTB BUKJIa[leHi y Iparisx Takux HayKosLiB, gk B. B. JIxyHs,
O.B. Turosa, b.M. I'pek, Ta iHmmx.

Tax, B.B. [IkyHb JOCUTB Y4iTKO BCTAHOBJIIOE MPUYMHM Ta IIepey MOBU
GaHKpyTCTBa AepKaBHYIX MOIpreMcTB. [LoCTiTHIK 3a3Hava¢, 110 ABUIIa
TmoBefeHHs 40 OaHKPYTCTBa Ay’ke IOIMMpeHi B YKpaiHi i 30BHI mpo-
SIBJIAIOTHCS TIepeBakHO sK IpUXoBaHi popmm mpmsaTu3anii. Ha mymky
B.B. [IxyHs, cTuMynu I AOBedeHHs 40 OaHKPYTCTBa Iep KaBHUX
HignpreMcTB Oyym 3aKIafeHi IpaKTUKOIO IIpMBaTH3aliil, sika CKIamacs
B Ykpaini B 1990-x pokax i Tpusasia ax /10 modarky 2000-x pokiB, OCKUTEKM
Ha IpofaXX 4 B OOMiH Ha HpuBaTWM3alliliHi Harepu y IIeil Iepiof Bu-
CTaBJISUIVICH, SIK IIPABWIIO, JIMIIe MaIopeHTaleTpHi minmpremcrsa. Tox
OVipeKTopar Oep KaBHMUX IIOIPUEMCTB Ha HadxX 31 «CBOIMMU iJIOBUMM
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HmapTHepaMM» CBiOMO 30UIbIITyBaB ix Ooprosi 30008 s13amH4. Taxi mil
IIIO7I0 Aep>kaBHMX abo KBasimep kaBHMX MIOIPMEMCTB MaIM HaCITiIKOM
He JIyIlle CyMHIBHI IIpyBaTU3aliliHi yroay, a i pyyHyBaHHS LIUTICHMX
MaVHOBMX KOMIDTEKCIB CTpaTerivHO BaXXIIMBMX IS JIepkaBy 00 €KTiB,
pi3Koro 3pocraHus 6e3pobiTTs Toro [5; c. 172].

O.B. Turora, po3suparoun gyMKy JIxymsa B.B., y cBoix craTTsax BKa-
3ye Ha paKTOpWm, IO 3aBakaJlM MPOBEAEHHIO IIPOoLenyp OaHKPYyTCTBa
JlepKaBHMX TIIITPUEMCTB 3a ITOIlepelHbOI peflakiiiero 3aKoHy YKpaiHu
«ITpo BiTHOBIEHHS IVIATOCIIPOMOXKHOCTI OOp)KHMKa a00 BM3HAHHS 1I0TO
HarkpyTom». Ha myMKy 1IbOTO aBTOpa, HasgBHICTb HeraTMBHMX e(PeKTiB
MOpaTOPpilo Ha IIPUMYCOBY peaJlizaliiio MaliHa JepKaBHWUX ITiIITPUEMCTB
i rocTIomapCchbKMX TOBAPVICTB, Y CTAaTyTHMX POHAAX SIKMX YacTKa JIep>KaBu
CTaHOBUTH He MeHIIe 25 %, HeoOXimHICTh MiIBUINIEHHS pOJIi Aep>kaBu
B XO[Ii IIpOBa/KeHH: Y CIIpaBax IIpo OaHKPYTCTBO, BUKOPUCTaHHS IIPO-
ey py OaHKPYTCTBa B SIKOCTi MeXaHi3My «IIpMXOBaHOI» IpMBaTHU3aIIil
Tep KaBHMX MAIPUEMCTB OOYMOBIIIN HeOOXiIHICTh ITOIasIBIIIOro BO-
CKOHaJIeHHs HOPM YMHHOIO 3aKOHOABCTBa y cdpepi GaHKPYTCTBa HIep-
JKaBHMX HiJIITPUEMCTB Ta ITiITPYEMCTB 3 JIep>KaBHOIO YaCTKOIO BJIACHOCTI.
3HauHy yBary aBTOp Hpuiiide omisaay HopMm 3akony Ykpainu «ITpo
BiJTHOBJIEHHSI IVIATOCIIPOMOXKHOCT] OOpKHMKa abo BU3HAHHS 110TO OaH-
KpyTom» [6; c. 91].

Bb.M. I'pex, B cBOIO Yepry, HpOBOAUTD IIIMOOKI JOCITiIKeHHS KPMi-
HOJIOTiYHOI XapaKTePUCTVKI CYCIJIbHO — HeOeseyHmx JisHb y cdepi
GaHKpyTCTBa Ta CKJIafliB TaKVX 3JI0YMHIB, BiAIIOBidaIbHICTE 3a siKi Oys1a
nependadeHa KprMiHaTbEHIIM KOZIEKCOM YKpaiHV 0 BHECEHHS 3aKOHOM
Yxpainu Bixg 15 nucromama 2011 p. Ne 4025-VI «ITpo BHeceHHs 3MiH
710 IeKVIX 3aKOHO/JaBuMX aKTiB YKpaiHu 1010 T'yMaHi3allil BijIoBigaib-
HOCTi 3a IIpaBOIIOPYIIeHHH Yy cdepi rocronapchbKol disyTbHOCTI» 3MiH
y pemaxiiiro crarti «[JoBemeHHs g0 GaHKpPyTCTBa» Ta JeKpuMiHaIi3allil
craten 218, 220, 221 KK Ykpainn. Llen 3axoH, B CBOIO 4epry, He BUIIpa-
BUB PO301KHOCTI MK OXOPOHHVMM HOpMaMV KpMMiHa/IbHOTO IIpaBa i
PeryJIATUBHMMY HOpMaMM ITpaBa — 3aKkoHoM Ykpainu «I Tpo BiTHOB/IeHH:
IUIATOCIIPOMOXKHOCT] OOp>KHMKa 200 BU3HAHHS 110r0 OaHKPYTOM», yBere-
Horo B J1ifo 3 1 umas 1992 poxy IToctanosoro Bepxosnoi Pagu Ykpainm
Bif 14 TpaBH:a 1992 poky Ne 2344-XII i3 smiHaMu i JIOTTOBHeHHSIMI. 3MiHMI
B perakilii HaBereHol ctaTTi KpumiHaibHOro Kosrekcy Ykpainu He ycy-
HYJIVI BCi HEIOJTiKM B 11 KOHCTPYKIIIT.

Hayxosi pospoOkm b.M. I'peka po3kpuBaiau He jIuile po3KpUBaIIV
00’eKTVBHI Ta Cy0 eKTMBHI 03HaKM CKJIafliB 3/I0UMHIB y cdepi baHKpyTCTBa,
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ajie V1 JaBajii MOXJIVBICTD CJIJIUMM Ta CyJOBMM OpraHaM 3JiliICHIOBaTV
NpaBWIbHY KBasTidpiKallifo TaKmMX 3JI0YMHIB, B TOMY YMCII, 1 BUMHEHNX
i3 MocATaHHAM Ha OXOPOHIOBaHi 3aKOHOM CYCITUTbHI BiTHOCVIHY, TIOB s3aHi
i3 OaHKPYTCTBOM [Iep KaBHVX ITIAIIPVEMCTB, OCKUTBKM M1t KBasTidpikartil Ta
HPOBeIeHH: JIOCYA0BVIX PO3CIIilyBaHb 110 JlJaHiV KaTeropii cripas IIpaBo-
3aCTOCOBeIlb BUBYAE Ta aHaIi3ye MOHATTS «0aHKPYTCTBO», «CIIpaBa IIpo
0aHKPYTCTBO», «HEIUIATOCIIPOMOXKHICTE», «(piHaHCOBa HECIIPOMOXKHICTE»,
«BaHKpPyT», «OOPXKHUK», IO €, 0€3yMOBHO, TOCIIOAPCHKO-TIPAaBOBVIMI
TediHimisamm, Ta SKi geTanbHO goctimkeHo b.M. I'pexom [7].

B cBoro uepry, B.B. T'opaienko, Harosonryouy Ha 3Ha4yIOCTi JTOCITi-
mxeHb b.M. I'pexa Ta iHIIIMX HayKOBIIiB, 3a3Havac, 0 BOHV Oy 31ilicHe-
Hi 10 BHeceHHs 3aKoHOM Ykpaium Bif 15 ymcronaga 2011 p. Ne 4025-VI
«[Tpo BHeCeHHd 3MiH JI0 JIedKMX 3aKOHO/aBuMX aKTiB YKpaiHu 110710 I'y-
MaHi3allil BiITIOBiIaIbHOCT] 3a IMpaBOHOPYIIEeHHH y cdepi rocrnogapchKol
TisTIBHOCTI» 3MiH y pefaKiiifo cratTi «JoBefneHH:s mo 6aHKpyTCTBa» Ta fIe-
KpvMiHasizaniii craten 218, 220, 221 KK Yxpatam [8, c. 2]. YV 383Ky 3 mym
3BepTae yBary Ha TOMY, IO VIOTrO ITpalli BiIpi3HAIOTHCS Bill HUX CTPYK-
TypoIo, 3MiCTOM, a TakoX BucHoBkamu. Ha nymxy B.B. T'oppmienka, poci
HeBVIpiIlleHi MMTaHHS 010 Oe3ocepeTHBOro 00’ €KTa, 00 €KTMBHOL CTO-
ponm, cy0’exTiB CKTay 37104uMHY «/loBemeHHs 10 OaHKPyTCTBa», pO3MipiB
MaTepiaJIbHOI KO Ta CAHKIIi 1IbOro 3710unHy. Ha akTyarmbHicTh TeMm
JIOCIIJKEeHH BKa3ye poBeieHe aHKeTyBaHHs ITpeJICTaBHIKIB IIpaBOOX0-
POHHVX OpraHiB, Hifl Jac sIKoro OyJ1o BusBIIeHO, 1o 50% pecrIoHIeHTiB
BBaKaIOTh, 1110 JIMIIIE ITOJIOBMHY BUMHIOBAHMX 3JIOUMHIB «J]oBe/ieHHs J10
GaHKpyTCTBa» BUABIIAIOTH IIPAaBOOXOPOHHI opradu. lle TakoX cBig9mTh
IIPO BVCOKMI CTYTIiHB JTATeHTHOCT] HaBeAeHOro 31049nHYy [8, . 2].

B Tom xe wac, Ha Hally JyMKY, I103a yBarol BKa3aHMX JJOC/IITHMKIB
3aJTMIIMIINCS CYICTeMHI HOCTiIKeHHsI OaHKPYTCTBa Aep>KaBHMX MiAIpu-
€MCTB 3 OIVISIAy Ha 3aKOHOMAB4i OCOONIMBOCTI IIporefypy OaHKpyTCTBa
TaKMX IJITPYEMCTB Ta iX POJIb B €eKOHOMIIll Jep>KaBy. ABTOpaMu JaHoi
CTaTTi He BUSABIIEHO CUCTEMHMX MOHOTpadidHMX JOCIIiIKeHb Ha TeMy
GaHKpyTCTBa AepkaBHVX MiAIIPMEMCTB B3arasi. Takoxx HayKOBISIMI i Ha
IIeVl Jac He BCTAaHOBJIEHO i€papXilo Ta CITiBBiTHOIIIEHHs JKepeJl IIPaBOBO-
TO perysoBaHH: OaHKPYTCTBa Aep>kaBHMX IinmpueMcTsa B YkpaiHi. 1o
TOrO X aBTOpaM¥ BUPIIIeHO BifiiTy BiJ1 JInIlle KpYMiHaJIbHO — ITpaBOBOIO
acIIeKTy BUCBIT/IEHH: OaHKPYTCTBa Iep KaBHMX MIOIPUEMCTB, Ha SIKOMY,
nouyHaroun 3 I'pexa B.M., 9k mmpaBwiIo, aKIeHTYIOTh yBary HayKOBII,
OCKUIbKY, Ha HaIly AYMKY, HASBHICTh KPMMIHAIEHVIX IIPOBaILKeHb MavDKe
HIKOJIV He BUPpIIIIye K ITpo0sieMy BiTHOBJIEHHS IUIATOCIIPOMOXKHOCTI fiep-
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JKaBHOTO ITITIPVIEMCTBA, TaK 1 po3IJIs, CIIpaB Ipo OaHKPYTCTBO JIeprKaB-
HVIX IJIITPUEMCTB IPOTATOM PO3YMHMX CTPOKIB, 5IKi, IK 3a3Ha4€HO BUIIIe,
3HAYHO MOPYIIYIOThCS Ta PO3TATYIOTHCS B Yaci iHO/Ii Ha JeCATVIIITTS.

ABTOpPM JJaHOI CTaTTi, TPaAUIIIVIHO JTOTPUMYIOUNCH ITO3UTUBICTCHKOT
KOHIIeTIIIi1 IIpaBa, BBaXXalOTh 3a HeoOxigHe iepapxiuHo BUOymyBaTM
dopmu (mKepera) mpasa, IO PETyJIIOIOTh MIKTaIy3eBUIT MidiHCTUTYT
GaHKpyTCTBa Jep>KaBHIIX IIIIIPVEMCTB, SIKUT, B CBOIO YePry, CTPYKTYPHO
BXOAWUTE [I0 TaIy3el IIMBITFHOTO, TOCTIONAapPChKOTO Ta FOCIIOHapChKOTO
IpoIlecyaIbHOTO IIpaBa.

1. MixunapooHo - npabobi doeobopu, mo SIKMX HajleXaTb 3arajbHi
(KomBeHIIis mpo 3aXMCT IpaB JIIOAVHY i OCHOBOIIOJIOXHUX CBOOOII,
Mixnapogunint nakr OOH npo ekoHOMiUHi, colliaJibHi Ta KyJIbTypHi
npasa, MibXkHapomHMV HaKT PO TPOMAISHCHKI Ta IOJTWYHI IIpaBa),
ratysesi (Konsenmis xpain CHJI mipo mpaBoBy [oIIoMory i mpaBoBi cTo-
CYHKM y IMBUIBHMX, CIMEMHVX 1 KpUMiHaJIbHMX cripaBax, [Jorosip Mix
Yxpainoro ta Kopernicpxoio Hapomgno-/lemokpatmanoio Pecrry6itikoro
PO IIPaBOBY AOIIOMOIY B IVBIIBHMX Ta KPMMiHaJIbHMX CIIpaBax) Ta
crertiasbHi (30KpeMa, €Bporericbka KOHBEHIIIS TIPO JIesKi MDKHApPOIHi
acriexTnt baakpyTcTBa (CTamOys1, 5 gepsH: 1990 poky) — He migmmcaHa
Ta He patmdikoBaHa Ykpataowo, dupektnsa 2001/17/€C mpo peopra-
Hi3allifo Ta JIKBimaIlifo cTpaxosmx opranizamin, dupekrusa 80/987 mipo
HaO/IVDKeHHs 3aKOHOaBCTBa fepxkaB — wieHiB €C y cdepi 3axvicTy mipas
HpaliBHYKIB y pa3i HeCIIpOMOXHOCTI X poboTomasiisa, Tumosmit 3aKoH
IOHCITPAJI (Kowmicisz OOH 3 mmpaBa MixxHapog#oi Toprisii) “IIpo Tpan-
CKOPIOHHY HecIpoMOXHicTs” Bif 15 rpymusa 1997 poky, PerimamenTom
Pagn (€C) “IIpo mpoBamkeHHd y CIIpaBaXx IIPO HEeIUIaTOCIIPOMOXKHICTE”
Bif, 29 Tpasr: 2000 poxy Ne 1346 /2000 Ta ixmmi) [9].

Tax, mpy JOTpMMaHHI rapaHTill YY4acHMKIB ITPOBajl)KeHHs y CITpaBi
npo 0aHKPYTCTBO BU3HadabHOIO € ctarTs 1 Ileprmmoro ITporokomy Bif
20.03.1952 po KonBeHLIil IIpo 3aXMCT IIpaB JIIOAVHN i OCHOBOIIOJIOXHMX
cBo0ofI, sKa BM3HAUAE, MO KOXHA ¢ismaHa abo opumandHa ocoba Mae
IIpaBoO MMPHO BOJIOHITM cBOIM MavHOM. HixTo He Moxe OyTm mo30aB-
JIEHWUVI CBO€T BJIaCHOCTI iHaKIIle sK B iHTepecax CyCIIJILCTBA 1 Ha yMOBax,
nepernOadeHNX 3aKOHOM i 3aTaJIbHMMV HPUHIIUIAMY MiKHAPOIHOTO
mpasa [10, ct. 1].

2. 3axonu Yxpainu. J1o 3aKOHO[IaBYMX aKTiB, 1[0 PeryJyoloTh JOCTi-
IKyBaHy cdepy ImpaBoBimHOCHH, HanexaTs KoHcTuTymis Ykpainm,
Iusinbamin xogeke Ykpainm, I'ocriomapepkmit kopgeke Ykpainm, 3akoH
Yxpaiun «IIpo BimHOBIEHHS IIaTOCHPOMOXXHOCTI OopxHMKa abo
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BVISHAHHS VI0TO 6aHprT0M», TF'ocnomapcekmin OpOoIeCyaIbHUM KOIEKC
Yxpainu, 3akoH Ykpainn «[Ipo MixkHapojHe IpuBaTHe IpaBo», 3aKOH
Yxpainu «IIpo MixnapoaHi jorosopu Ykpainm», 3akoH Ykpainu «ITpo
yIIpaBJliHHA 00’ e€KTaMM Jep’KaBHOI BJIaCHOCTi», 3akoH Ykpaiam «IIpo
0COOIMBOCTI yIIpaB/IiHHA 00’ eKTaMI epKaBHOI BJIaCHOCTi B 000pOHHO-
IIPOMVCIIOBOMY KOMIUIEKCi».

Koncrurynig YkpaiHy BcTaHOBIIIOE OCHOBHI 3acajiy peastizariil pasa
Bi1acHocTi: «KoxkeH Mae ImpaBo BOJIOJIITY, KOPUCTYBATHCH i pO3IIOpA/KaTy-
Cs1 CBOEIO BJIACHICTIO, pe3yJIbTaTaMy CBOET iHTeJIeKTyaIbHOI, TBOPUOT [TisliTb-
HocTi. [IpaBo mpmBaTHOI BJIaCHOCTI HAOYBA€ETHCS B IOPSIIKY, BU3HAYEHOMY
3aKoHOM. ['poMaisiHM 111 3a/T0BOJIEHHS CBOIX ITOTPed MOXKYTh KOPUCTY-
BaTVICS 00’ eKTaMVI IIpaBa fAeprkaBHOI Ta KOMyHaJIbHOI BJIaCHOCTI BiITIOBIN-
Ho A0 3akoHy. HixTo He Moxe OyTu mpoTuIIpaBHO 11030aBIeHNII IIpaBa
BiracHocTi. IlpaBo mpuBaTHOT Bi1acHOCTI € HenopymHUM. [Tpumycose
BiT9y>keHH:1 00’ €KTiB IIpaBa IIPMBaTHOI BIIaCHOCTi MOXKe OyTM 3aCTOCOBa-
He JIVIIIe SK BUHSTOK 3 MOTMBIB CyCIUIBHOI HeOOXiTHOCTI, Ha TifmcTaBi i
B TIOPSI/IKY, BCTAHOBJIEHMX 3aKOHOM, Ta 3a YMOBU IOIIePeIHbOrO i IIOBHO-
To BimmkomyBaHH: 1X BapTocTi. [IprMycoBe Bigday KeHHs Takmx 00’ €KTiB
3 HaCTYIHVM ITOBHVM Bi/JIIIKO/TyBaHHSIM 1X BapPTOCTI JIOITyCKAEThCS JIVIIIIE
B YMOBax BOEHHOTO 4 Haf3BdanHoro crany.Kondickarris MarHa Moxe
OyTu 3acTocoBaHa BUK/IIOYHO 3a PillIeHHSM CyAy Y BUIIaIKax, o0cssi Ta
HOPA/IKY, BCTAHOBJIEHMX 3aKOHOM. BUKOpMcTaHHS BJIaCHOCTI He MOXe
3aBIaBaTy IIKOAM ITpaBaM, cBOOOIAM Ta TiMHOCTI rpoMassH, iHTepecaM
CYCIIUIBCTBA, MOTipIIyBaTV €KOJIOTiUHy CUTYyallilo i IpUpOoaHi AKOCTi
3emiti» (cTarTs 41).

Taxox HopMmu KoHcrmTyiii YKpaiHym BU3HadarOThL OCHOBHI 3acajiu
dynKIioHYyBaHHS CyJouMHCTBa B YKpaiHi [11].

B cBoro wepry, Llumsinsanit xomeke Ykpaiim mae mediHiIiro MoHATH
«BJIACHICTB», «(OPMM BIIACHOCTI», «IOpMANIHA 0coba», «IiKBimarris»,
«TOBapUCTBO» [12].

locniorapebkmit Kogieke y miasi 8 «JleprkaBHi Ta KOMyHaJIbHI yHiTapHi
MiAIPMEMCTBA» BU3HAYAE BUAM MIiOIIPMEMCTB 3a (popMaMM BJIACHOCTI Ta
0COOIMBOCTI X IMPABOBOTIO CTATYCY: MiCTAThLCS BU3HAUYEHHSI ITi/IIPUEMCTBA,
HiOIPpUEMHMIIBKO]L IisUIBHOCTI, AepKaBHOTI'O IIiNIIPUEMCTBA, AepKaBHOTO
KOMEepPILiMHOro IIiIPYEMCTBA, AeP>KaBHOTO YHITapHOIO MiJIIIPUEMCTBA,
Ka3eHHOTo HmignmpueMcTsa [13].

Onnak, He3pakaiouy Ha 6e3yMOBHY Bas>K/IVMBICTB Ta 3aCTOCYBaHHS HOPM
Koncruryiil Ykpaian Ta LlysiteHoro xomekcy Ykpaiuu y mpouemypi 6aH-
KPYTCTBa JiepKaBHUX ITiITPUEMCTB, OCHOBHMMYV HOPMaTUBHO — ITPaBOBY-
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MM aKTaM¥, III0 BU3HAYAIOTh ITOPSIOK Ta YMOBY IIPOBafKeHH: Y CIIpaBi
Ipo GaHKPYTCTBO Ta BiHOBJIEHHS IUIATOCIIPOMOXKHOCTI piHaHCOBO He-
IUIATOCIIPOMOXKHVIX HiAIIpUEMCTB, € I'ocriogapcbkuil Kogeke YKpaiHu Ta
3akoH Yxpaiuu «lIpo BimHOBIeHHS ITaTOCIIPOMOXKHOCTI OOp KHMKa abo
BU3HAHHS 110T0 OaHKPYTOM».

Tak, I'maBa 23 I'ocnorapcbkoro Kojekcy YKpaiHw, 10 Mae Has3By
«BrsHaHH: cy0’eKkTa HiAIPMEMHNMIITBA OAaHKPYTOM», IIPVICBsTYeHa IITaH-
HSIM BU3HAYeHH:I IIOHATTS HeCIIPOMOXKHOCT] Cy0’€KTa IinmpreMHMITEKOT
TisTTEHOCTI, KpUTepiiB TaKol HeIUIaTOCIIPOMOXKHOCTI (cTaTTs 203), Br3Ha-
JeHHs KOJIa KPeAMTOpPiB Ta CTBOPEHH: KOMiTeTy KpenuTopis (ctarts 210),
3axofaM IoAo 3arobiraHHs OaHKPYTCTBY Cy0’e€KTiB HinIpmeMHUIITBA
(ctaTTs 211), mporienmypaM, IO 3aCTOCOBYIOTHCA [I0 HEIUIATOCIIPOMOKHOTO
BopxHMKa (cTaTTs 212), MarHOBMM aKTVBaM Oop>kHMKa (cTarTs 213), mep-
JKaBHIV MOJITUIII 3 MUTaHb OaHKPyTCTBa (cTaTT: 214), BinmosinaIsHOCTI
3a TIOpPYIIIeHHs 3aKOHOIABCTBa IIpo OaHKPyTCTBO (cTarTs 215) [13].

Onnak, creniaJbHMM 3aKOHOJIaBYMM aKTOM, IIIO PeryJIioe IpoBa-
IDKEeHH: y CIIpaBaXx IIpo 0aHKPYTCTBO, € BUKITIOUHO 3aKoH Ykpaiam «[Ipo
BiJHOBJIEHHS IUIATOCIIPOMOKHOCTI Oop>kHVIKa abo BM3HAHHA 110T0 OaH-
KPYTOM», YacTMHOIO 1 cTaTTi 2 IKOro BCTaHOBJIEHO, 110 IPOBaj)KeHHs
y crIpaBax Ipo OaHKPYTCTBO PerysIoeThCA 1M 3akoHoM, ['ocrmomapcbkmm
HpollecyaIbHMM KOHeKCOM YKpaiHw, iHIMMM 3aKOHOIABUMMM aKTaMu
Vxpaian [14, cT. 2].

CaMme TOoMy rocrojiapchbKi cyau, NpurMarody pillleHHs y cHpa-
Bax Ipo OaHKPYTCTBO, MavbkKe He 3OiVICHIOIOTH ITOCWJIAHHS Ha HOPMWU
l'ocriomapcbkoro Kojiekcy YKpaiHw, a KepyloThCsl BUKIIOUHO HOpMaMu
3axony Yxpaiam «IIpo BigHOBIeHH: IUIaTOCIIPOMOXKHOCTI OOp KHVIKa 200
BU3HAHHS 1I0T0 OaHKPYTOM».

Ho Toro x, mavke yci crarti ['ocnojrapcbkoro Kojiekcy YkpaiHu,
IO IIPWCBAYEHI OAaHKPYTCTBY Cy0 €KTiB TOCIIOIapIOBaHHs, € MOPaIbLHO
3acTapiJIMMM, BCTYIIAalOTh y KOJIi3ifo 3 HopMamu 3akoHy Ykpainu «ITpo
BiTHOBJIEHHS IUIATOCIIPOMOKHOCTI Oop>kHVIKa abo BM3HAHHA 110T0 OaH-
KPYyTOM», CyIiepedaTh cpOpMOBaHIl CyOBill IIPaKTUIIi Ta B IIOBHIN Mipi
He BimoOpakaloTh TOPSIOK ITPOBaIKeHHs Y CIIpaBi IIpo OaHKPYTCTBO.

3okpema, crarrsamu 205, 209 I'K Ykpaian KkpuTepieM BUSHAHHSA OOPX-
HVKa 0aHKPYTOM € caMe HeCIIPOMOXKHICTb 3a PaxXyHOK BJIACHOTO MariHa
3a10BOJIBHUTY KpenUTOpPChKi Bumorn [13]. B Tov e wac, gacTmeoOO 3 cTaT-
Ti 10 3axony Yxpatam «ITpo BimHOBIEHH: IDIaTOCIPOMOXKHOCTI OOpP>KHMKA
a0bo BU3HAHHS 10r0 OaHKPYTOM» BU3HAYEHO, IO CIIpaBa PO OaHKPYTCTBO
HOPYIIY€ETHCS TOCIIONAPCHKIM CYAO0M, SIKITIO Oe3CIipHi BUMOTT KpeauTopa
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(xpemmTopiB) O OOP>KHMKA CYKYIIHO CTAHOBIIATH He MEHIIIe TPhOXCOT MiHi-
MaJIbHVIX PO3MipiB 3apobiTHOI IUIaTH, sIKi He OyIv 3a/10BOJIEH] OOP)KHIIKOM
HPOTATOM TPHOX MICSIIIB ITiCIIST BCTAHOBJIGHOTO JIJIS 1X ITOTallleHHs CTPOKY,
SIKITIO iHITIe He HependadeHo M 3aKoHOM. bescmipHi BuMoOrn Kpeamnro-
PpiB - TPOIIOBi BUMOIV KPeIUTOPiB, HiJITBeP/KeHi CyJOBUM PillleHHsM,
110 HaOpaJIo 3aKOHHOT CVITH, i IIOCTAaHOBOIO IIPO BiIKPUTTS BUKOHABYOIO
IIPOBaKeHHs, 3T1IHO 3 SIKVM BIIIIOBIIHO 1O 3aKOHOJABCTBA 3[IiMICHIOETbCS
CIIVICAaHHS KOIITIB 3 paxyHKiB 6opkHmKa [14, cT. 10].

Orxe, Hopmu 3akony Ykpainu «[Tpo BifHOBJIEHH: IIJITATOCIIPOMOX-
HOCTi Oop>kHVKa a00 BU3HAHHS 110T0 OaHKPYTOM» BCTAaHOBJIIOIOTH I0PU-
OVYHWUI KPUTEPill HeIUIaTOCIIPOMOXKHOCTI, IO IoJIArae y Oe3criipHocTi
KpeOuUTOPCHhKIX BUMOT, B TOV e 4ac, K ['ocriogapcpknit kogeke Ykpainm
BM3HaYa€ IIi/ICTaBOI0 HEeIUIATOCIIPOMOKHOCTI caMe eKOHOMIUHUI KpuUTe-
Ppivi, 110 TTOJISATa€E Y HeJIOCTaTHOCTI MaTHOBMX aKTVBiB HeIIaTOCITPOMOXK-
HOTO MiAIPVMEMCTBA IS 3aJ0BOJIEHHS KPeAUTOPCHKIIX BYMOT.

Tax, BignosigHo 10 yactuaM 2 craTTi 210 'K Ykpainu y pasi, Axiio
IO OITHOTO OOP>KHVIKA MAOTh TPOITIOBI BUMOIM OTHOYACHO /1Ba a00 OirTkIte
KpeOuTopiB, BOHN YTBOPIOIOTH 300p11 (KOMITeT) KPeAUTOPiB BiAIIOBITHO
II0 BUMOT 3akoHy [13, cT. 210].

B Tom xe yac, craTra 26 3akony Ykpainu «[Ipo BigHOBIeHH: T1aTO-
CIIPOMOXKHOCTI OOp>kHVKa ab0 BU3HAHHS M0ro OaHKPyTOM», Ha BiIMiHy
Bix HaBemeHo1 BuIe HopMu [TIK YkpaiHy, He OTOTOXHIOE TTIOHSATTS 300-
PiB KpeauTOPiB Ta KOMiTeTY KpeanUTOpiB, BU3HAYAI0uN 300pv KpeauTOpiB
SIK KOJIeTiaJIbHII OpTraH, B SKOMY MalOTb IIPaBo OpaTy y4acTh yci Kpenm-
TOPV, BKJIIOUEHi CyJIOM /IO peecTpy KPeOUTOPCHKMX BVUMOTL, a KOMITeT
KPeIUTOPiB — K MpeICTaBHULILKII OpraH ycix KpequTopiB, y4acHUKIB
SIKOTO O0MParOTh 3001 KPeaAUTOPiB.

Kpim Toro, BignosigHo o vactuau 1 craTtTi 26 3aKkoHy YKpainm
«ITpo BimHOBIEHHS IUIATOCIIPOMOXKHOCTI OOp)KHMKa a00 BI3HAHHS 1I0TO
OGaHKpyTOM» ydacHMKaMM 300piB KpeauTopiB OOp>KHVKA 3 IIpaBOM BU-
PiIIaIbHOTO TOJIOCY € KOHKYPCHI KpeauTOpy, BU3HaHI TOCIIOAAPChKIM
CyZIOM Ta BHeCeHi [I0 peecTpy BUMOT KpeauTopis. To6To, HOpMI BKa3aHO-
ro 3aKoHy YKOJHVM YMHOM He 00OMeXYIOTh MiHiMaJIbHy KUIbKICTb Kpeu-
TOPIB y cIipaBi IIpo 0aHKPYTCTBO, III0 HeOOXimHa I CKITMKaHH: 300piB
KpeIuTOpiB Un yTBOPeHH: KOMITeTy KpeauTopis [14, cT. 26].

Tak, aBTOp IIi€i cTaTTi BUKOHYBaB IOBHOBaXeHH JIiKBijaTOpa
HepXaBHOTO CiJIbCbKOIOCIIOOAPChKOTO HifgIpueMcTBa «XOPTULIS»
o cripasi Ne25/9, o mepebyBac y mpoBamKeHHi ['ocriomapcbkoro cymy
3anopi3bpKoi obstacTi. B Mexax gaHoI cripaBy eAVHMM y9acHUKOM 300piB
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KpeauTopis Ta 300piB KoMiTeTy KpeauTopis Oyso Binkpure axiionepre
TOBAPVCTBO «3aIllopiKKsI00IeHepro», sIKe i MpUiMasIo IpoIecyaIbHO
3HaA4VMI pillleHHs 110 CIIpaBi, 0 IIPUVIMaINCH JI0 BiJloMa CyJI0M. 3 OryId-
Jly Ha 3aKOHHICTh HPUMHATUX KOMITETOM KPeIMTOPiB pillleHb KOIHMX
CYMHIBIB y IIpaBWILHOCTI TaKMX pillleHb 3a y4acTIO OJHOrO y4acHMKa
y cy[y He BUHMKAJIO.

Citipg, 3BepHY T TaKOX yBary Ha OUIBII iCTOTHI HifcTaBy 1j1si BUKIIIO-
JeHH# 3i cklaay I'ocnogapcebkoro Kogekcy Ykpainu miasu 23 Ykpainw,
10 Ma€ Ha3By «BmsHaHHA cyO’eKkTa HiATIpMEeMHMIITBA OaHKPYTOM»,
OCKUIBKM, 4K BiJIOMO, rOCIIOfIapchKe MpaBo € Tajly33l0 MaTepiaJlbHOTro, a
He ITpoliecyaIbHOIO ITpaBa. B Tovi ke uac, BKIIIOUeHH: J10 CKJIa/ly OCHOBHO-
ro KoandiKoBaHOIO aKTa, IIJ0 PeryJIioe TOCIoAapCchKi IIpaBOBiTHOCKHT,
TaKyX ITpOLeCcyaIbHUX HOPM, K BU3HaUYeHHs IIepelyMOB JIJIs ITOPyIIeHHs
MPOBaIKeHHs Y CIIPaBi IIpo OaHKPYTCTBO, epeayMOBY IJI CKITMKAHH
300piB KpenuTopis Ta PopMyBaHHS KOMITeTy KpeAuUTOPiB, IIPOLey i,
IIIO0 3aCTOCOBYIOTBCA 10 DOPIKHMKA, € CYyTO IIPOIecyaIbHUMY HOpMaM,
IO € HEeJIOTIYHWM Ta MOPYIILYE 3araJIbHONPUIHATI HayKOBi KOHIIEIIIil
Teopii Aep>KaBu i IpaBa, TOCIOAAapPChbKOIo Ta IWBLUIBHOTO IpaBa.

Hasrakn, nHopmu 3akony Ykpaiam «[Ipo BigHOBIEHHS IIaTOCIIPO-
MOJKHOCTI OOoprkHMKa ab0 BU3HAHH: 110T0 OaHKPYTOM» TaKi IpOTHpidds
He CTBOPIOIOTDH, OCKIJIbKM, Ha IyMKYy aBTOPiB, BpaxOBYIOUM Te, IO OaH-
KPYTCTBO € CKJIaJJHVM MiKraJjly3eB/UM iHCTUTYTOM, ijies VIOro IIPUVHATTS
SIK Pa3 i IojArasa B TOMY, 100 BKJIFOUMTY A0 HBOTO K MaTepiasibHi, Tak
i mpomecyaabHi HOPMAL.

B Yxpaini 19 ciurst 2013 poxy Habpaia YMHHOCTI HOBa peflaKilisl 3aKOHY
Yxpaiam “IIpo BigHOBIEHHS IDIATOCIIPOMOXKHOCTI OOpKHMKa a0o0 BM3Ha-
HH:1 7Ioro 6aHKpyToM”, mo Oyria mpuiiHsTa BepxosHoro Pamgoro Yxpaiam
22 rpynna 2011 poxy. Hosa pefakilist BKasaHOro 3aKOHY 3aKpillIIOe HU3KY
HOBeJI, YaCTVHa 3 SIKMX CTOCY€ThCS OCOOIMBOCTEN OaHKPYTCTBA JIePyKaBHWIX
YHITapHMX ITiITPUEMCTB, a TaKOXX FOCIIOaPChbKX TOBAPUCTB, Y CTaTyTHO-
My KarlliTaJli IKMX € IIeBHa YacTKa JIep>KaBHOI BJIaCHOCTI.

I3 anastisy HOBOI pepakiil 3akoHy Ykpainu «IIpo BigHOBIEHH: IUIa-
TOCIIPOMOYKHOCTI OOp KHMKa ab0 BM3HAHHS Or0 OAaHKPYTOM» IIOIO0
OGaHKpyTCTBa IepKaBHMX MiOIIPUMEMCTB, CJIif OiVITM BUCHOBKY, IO 3a
MOXKJTMBICTIO Ta 0COOIMBOCTAMI OaHKPYTCTBA BCi AeprKaBHi HiAIIpreMCcTBa
MO>KHa MOAUINTY Ha TaKi rpymm:

- KaseHHI HiAIIPMEMCTBa — BOHM He MOXYTb OyTVI BU3HaHi OaHKpyTa-
MW, OCKUTBKM IO HMX 3aKOH $IK He 3aCTOCOBYBaBCs, TaK 1 He3aCTOCOBYEThCS
(4. 5 cT. 2 3aKomHYy);
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- Jep’KaBHi KOMepIiHi IiAIpreMCTBa Ta MiaIpreMcTBa (Tocrogap-
CbKi TOBAapMCTBa), Y CTAaTyTHOMY KaIliTasli SIKMX JacTKa Jep>KaBHol Bjlac-
HocTi nepesuye50 BiICOTKIB -~ BOHM MOXYTb BU3HaBaTICh OaHKPyTaMm
3ypaxyBaHHSAM OCOOJIMBOCTeT, TependadeHmx CT. 96 3aKoHy;

- TOCHOAAPCBHKi TOBAPVCTBA, Y CTAaTyTHOMY KaIliTasli SIKVMX JacTKa
Tep>kaBHOI BIacHOCTI ckiagae 50 BimcoTkiB abo MeHIIe - BOHU MOXYThb
BU3HABATVICh ODAaHKPyTaMM B 3aTaJIbHOMY IIOPSIIKY;

- 0cOOIMBO BasKJIMBI IJIs1 €KOHOMIKM AeprKaBy IifrpueMcTsa. /o
TaKol KaTeropii miAIpuUeMCTB 3aKOHOIaBellb BKJIIOUMB FipHMYI MiAIpu-
eMcTBa (TipHMYIOIOOYBHI MiAIIPMEMCTBa, IIaxXTV, PYAHWKN, KOMaIbHI,
Kap’epu, po3pisu, 30arauysanbHi dabpnkm, maxToByrieOyaiBHi Iim-
IIPUEMCTBA), y CTATyTHMX KalliTajlaX KX YacTKa JAep>KaBy CTAaHOBUTD
He MeHIIle HDK 25 BiICOTKIB 1 IIpofaX aKlil gK1X po3IovyaBcs, a TaKoX
HiAIIPMEMCTBA TaJIMBHO-eHepreTUYHOI0 KOMIUIEKCY, sIKi OepyTh ydacTh
y Opolenypi morameHHs 3a00proBaHOCTI Ha yMOBax, BU3HAUeHIMX
3axkoHOM YKpaiHm «[Ipo 3axomam, cripsimoBaHi Ha 3a0e3eueHHS CTaJIoro
yHKITiOHyBaHHS MiOIPUEMCTB MaJIMBHO-eHEPreTYHOIO KOMIUIEKCY».
JIKIIIO BIDHOCHO HepIIol KaTeropii MiCTATHCS IOJIOKEeHHS IIPO Te, 110
cripaBy IIpo OaHKPYTCTBO BiIHOCHO HMX MOXYTH OyTM HOpyIIeHi He
paHilI K yepe3 OMH PiK BiJl MOYaTKy BMKOHaAHHS IUIaHy IIpuBaTH3a-
i1, KpiM TMX, IO JIKBiIYyIOTbCA 3a PillleHHAM BJIaCHUKA; CIIpaBy ITpO
GaHKPYTCTBO IIOAO HMX He MOPYIIYIOTECA 3 OHS HaOpaHHS YMHHOCTI
3akonoM Ykpaian «ITpo BimHOBIeHHS IUIATOCIIPOMOXKHOCTI OOp KHMKA
abo BM3HaHHA 1oro OaHKpyTom» 1o 1 ciuns 2015 poky, KpiM Tmx, 110
JHKBIIYIOTBCS 3a PiIlleHHSM BJIaCHMKA; CIIpaBy IIpo OaHKPYTCTBO, IO-
pymeni micis 1 ciuas 2000 poky, mijprarae IpUNMHEHHIO, KPiM THX, 1110
JHKBIAYIOTHCS 3a PillleHHsM BJIaCHMKa, TO OaHKPYTCTBO IpyTol KaTeropit
HiAITPUMEMCTB 3IiVICHIOETBCS 3 YpaxyBaHHIM OCOOIMBOCTETI, BM3HAUYEHVX
3axkoHOM YKpaiHu «[Ipo 3axomamy, cripsimoBaHi Ha 3a0e3eueHHs CTaIoro
pyHKITiOHyBaHHS MiOIPMEMCTB MaIMBHO-eHEPTeTYIHOIO KOMIUIEKCY»,
710 1 ciuns 2016 poky.

OnHiero 3 HaMTrOJIOBHIMINX OCOOIMBOCTEN HOBOI pefaKIlii 3aKOHY
Yxpaian «IIpo BimHOBIEHHS IUIATOCIIPOMOXKHOCTI Oop>kHVKa abo Bu-
3HAHHA 110T0 OaHKPYTOM» CTaJIO CKaCyBaHHS BiTIOBIAHO 10 ILIL 9 1. 7
Posminy X 3akoHy MopaTopilo Ha NPMMYyCOBY peaslisallifo MaliHa Jiep-
JKaBHUX TIOTIPVIEMCTB, KMV BCTAHOBJTIOBaBCs ab3arioM 3 cTaTTi 2 3aKoHy
Yxpainm «IIpo BBeeHHA MOpaTOpilo Ha IPVMYCOBY peasli3allifo MaviHa».
Llert mopaTopin, mo icHyBaB 3 mo4arky 2002 poKy, yHeMOXXJIVBIIIOBAB
BU3HAHH: OaHKPYTOM, BiIKPWUTT JIiKBiIaAIiIHOI Ipolleaypu i mpumy-
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COBY PpeasIi3allifo MaViHa Jep’KaBHUX IiJIIIPUEMCTB Ta TOCIIOAaPChKMX
TOBAapWCTB, Y CTaTyTHUX KamiTajlax SKMX YacTKa Jlep>KaBu CTaHOBUTH
He MeHIIre 25 BiJICOTKiB.

OcobmmmBocTi 6aHKPYTCTBa Iep>KaBHYVIX HMiAIIPVIEMCTB Ta IIiIIPEMCTB,
y CTaTyTHOMY KamiTaJli KX YacTKa JlepKaBHOI BJIaCHOCTI MepeBuIIye
50 BificoTKiB, BcTaHOBIIOE CcTaTTA 96 3akony Ykpainu «ITpo BiHOBIIeHHS
IJIaTOCIIPOMOYKHOCTI OOp KHMKa abo BM3HAHHS 110ro OaHKpyToM». Tak,
B yacTuHax 6-9, 12 i 14 ct. 96 3akoHy Bu3Ha4eHi poiIb Ta HOBHOBaKEHHS
Kabinery MinicTpiB YkpalHu Ta Oprafis, YIIOBHOBaXX€HMX YIIPaBIIATU
TepkaBHVM MarfHOM, B cdepi 3arrobiraHHs 6aHKPYTCTBY [Aep KaBHMX ITiI-
IIPVMEMCTB Ta Y IPOBaKeHHi y CIIpaBaXx IIPo 1X 0aHKPYTCTBO.

ITopymienHs mpoBa/keHHs y CIIpaBi IIpo OaHKPYTCTBO 3a 3asBOIO
OopXHMKa He IPUNMHSE TOBHOBaKEHb OpraHy YIpaB/IiHHS MalfHOM
BopxxHMKa (4. 6), OpraHy, YIOBHOBa)keHi YIIPaBJIATH JepKaBHUM Mari-
HOM, B 0c00i YIIOBHOBa)kKeHVX ITpeICTaBHMKIB 3a/Iy4aloThCs TOCIIOIap-
CBKVMM CYZOM IIO Y4acTi B CIIpaBi IIpo OaHKPYTCTBO (4. 7), BOHV MOXYThb
Opatyt ygacTs 3 IpaBoM AOPAIHMOro ToJIocy y 300pax KpeauTopis Ta podoTi
KOMITeTy KpeamuTopis (4. 8), 3a y4acTIO TaKMX OpraHiBroCIIOHapChKU CYT
HpV3HaYae Kepylodnx caHalli€lo Ta JIKBIaTOPiB epKaBHVIX MiITPVIEMCTB
(4. 9), iIM HamCWIArOTHCS KOIIil CyOBMX PillleHb Y IPOBaKeHHsX Y CIIpa-
Bax IIpo GaHKPyTCTBO (4. 14).

OcobmmBo cr1izt 3BepHYTH yBary Ha BUpillaTbHi IIOBHOBaKEHH: BUITIE3-
raJlaHyX OpraHiB y CyAOBMX IIpollefypax OaHKPYyTCTBa, IO 3aKpiIieHi
B 4. 12 cT. 96 3akony. LIs HOpMa Tiepenbadae, 1110 TUTaHV caHallii, MIPOBi
YrOAy Ta HepesliKy JIKBiJaliHMX Mac Ta 3MiHM 1 JJOTIOBHEHH 10 HUX
y cIIpaBax PO OaHKPYTCTBO AepKaBHIX IIAIPUEMCTB a00 IIiAIIpIeMCTB,
y CTaTyTHOMY KamiTaJli IKMX YacTKa Jlep>KaBHOI BJIaCHOCTI MepeBuIIye
50 BifCOTKiB, M/IATAIOTh MOTOKEHHIO 3 OPTaHOM, YIIOBHOBa)KEHVM
YIIpaBIIATH IePKaBHVIM MarHOM.

BignosigHo 10 4. 13 cT. 96 3akoHy IoyaTKOBa BapTiCTh MaliHa, MaVl-
HOBVIX IIpaB Iep>KaBHVIX HiAIIPUEMCTB Y OyIb-sSIKOMY pa3i BU3HaYae€ThCI
BifIIOBiIHO 110 3akoHy YKpaiau «ITpo oIliHKy MaviHa, MallHOBMX IIpaB Ta
podeciviHy OIiHOYHY HisUIbHICTD B YKpalHi».

IIIe opHi€r0 ICTOTHOIO HOBEJIOKO 3aKOHY CTaJIO 3allPOBaKEHHS «JI0CY-
ZI0BOI caHarlii OOpXXKHMKa» Ta BCTAHOBJIEHHS 0COOIMBOCTEVI TAKOT CaHATIiT
III0J10 JAep>KaBHMX MiApueMcTB. Tak, 4. 6 cT. 5 3aKOHy BCTaHOBJIIOE, 1110
CaHallis IepKaBHVIX TIOIPUEMCTB 10 HOPYIIeHH: CIIpaBy IIpo OaHKPYT-
CTBO IIPOBAZINTRCS 3a PaXyHOK KOIITIiB [lepXaBHOro OIomKeTy YKpalHu,
TeprKaBHMX IIOITPMEMCTB Ta iHImIX JKepert dpinarcyBaHHs. OOCsT KOIITiB
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7T TIPOBeJIeHHs caHallil Jep)KaBHMX IIJIITPUEMCTB 38 paxyHOK KOIITiB
HeprkaBHOTO OIOKeTy YKpalHV MIOPOKY BCTAHOBIIIOETHCSA 3aKOHOM IIPO
HeprkaBHmT OI0KeT YKpaiH.

YMOBU Ta HOpAIOK IIPpOBeAeHHs CaHallil Jlep>KaBHUX IIiAIPUEMCTB
10 HOPYIIEHHs CIpaBy PO OaHKPYTCTBO 3a PaxyHOK iHIIMX Kepert
dinaHcyBaHHS IIOTO/KYIOTECS i3 cy0’ekTOM ympasiiHHs 00’ ekTamm
Tep>kaBHOI BJIACHOCTI y HOPSAAKY, BcTaHoBieHoMy Kabinerom MinicTpis
Yxpainmn.

CaHarist mepXKaBHUMX HIAIPWEMCTB A0 HOPYIIEHH: CIIpaBy IIpo OaH-
KPYTCTBO IIPOBaAUTHCS 3a 3arajlbHVMM IIpaBUIaMy, IeperdadeH MM
B CT. 6 3akony [14].

ITiosaxonni HopmamubHo-npabobi axmu. [10 TaKX HOPMaTUBHO-TIPABOBYIX
akTiB MoxkHa BijtHecTy ITocranosn KMY Ne 38 i 30 ciuns 2013 poxy
«[Tpo sarBepmxenns ITopsAKy IOro/keHHs yMOB i HOPSAKY ITpoBe-
JIeHHs caHallil Jlep)KaBHWUX ITIITPUEMCTB J10 TIOPYILEeHHs ITpOBaJ/KeHH:
y cIpaBi IIpo OaHKPYTCTBO 3a paxyHOK HeOIOmKeTHMX IKepesl piHaH-
cyBaHH:» [15], Ne339 Bin 15 Tpasrs 2013 poky «IIpo peasisarito crarTi
85 3axony Yxpainmu «I1po BimHOBIEHHS IJIaTOCIIPOMOKHOCTI OO KHMIKA
abo Bu3HAHHA 1T0T0 OaHKpyTOM» [16], Ne244 Bim 01 xBiTH: 2013 poOKy
«ITpo saTBepmpkenHns ITopsaaky Biguy KeHH: y Iporie/lypi caHallii MaliHa
Oop kHMKa IUTSIXOM 3aMillleHHs akTuBiB» [17], Hakasu MiHicTepcT Ta
OpraHiB yIIpaBJIiHHSI MalfHOM OOP>KHVMKA IIPO 3aTBepIKeHHS IOPSIKY II0-
rOJKeHHs TUIaHiB caHallii, MUPOBUX YTOJl, IepesIiKiB JIKBigalliiHOT Macy,
HOPsIAOK BUOOPY opraHizaTopa ayKIiOHy Ta IIPOBeIeHHS IIPIVIIIOTHIX
TOPIiB Ta iHII HOPMaTUBHO-IIPaBOBi aKTU.

Piwenns €6poneiicvkoeo cyoy 3 npab a00unu. 3rigHO 3 gacTiHOW0 1 cTarTi
17 3axony Ykpaiau «[Ipo BUKOHaHH: pillleHb Ta 3aCTOCYBaHHS IPaKTVKV
€BpOIIerICHKOro Cyly 3 IIpaB JIOAVNHI» CYAN 3aCTOCOBYIOTh TP PO3IJId-
ai cripas Konsenuito Ta npaxktuxy Cysy sk mpkepesio npasa [17, cT. 17].
ABTOPM CTaTTi, aHaJIi3yl04uM PillleHHs TOCIIOJapChKX CY/iB y CIIpaBax
Ipo GaHKPYTCTBO Aep>KaBHMX MiAIIPMEMCTB, Bi3HAUalOTh MO3UTUBHY
TeHJIeHIIII0 CYJIOBMX OpTaHiB, IO ITOJISATra€ y IOCWIAHHI Y IPUHATIX
"My pittenHax Ha Piments €CIUT, 30okpeMa, B KOHTeKCTI peasTizallil 11e-
penbauenmx KoHBEHIII€IO TIPO 3aXVICT IIpaB JIFOAMHM i OCHOBOIIOTIOXKHIX
cBOOO/, TIpaB Ha MMpPHE BOJIOAIHHS CBOIM MaVHOM, IOCTYII 1O IIPABOCYI/IsI,
po3mIA]L ciipaBy y po3yMHi cTpoku Tomo. Came tomy Pimenns €CITI
dpopMyIOTBCS SIK IKeperia IIPaBo3acTOCOBHOI AisUIBHOCTI 1 Ipy1 po3mrsami
crIpaB IIpo OaHKPYTCTBO Ta BMOKPEMITIOIOTBCS aBTOPaMI B OKpeMy T'PYITy
JDKepeJI ITpaBa.
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IlocmanoBu BepxoBrnoeo Cydy Vxpainu. 3a mpurvicaMy 9acTUHN 3 CTaTTi
82 I'TIK Yxpatan mpu Bubopi i 3acTocyBaHHI IpaBOBOI HOPMU JI0 CITiPHMX
HPaBOBITHOCKH CY/I BpaxoBye BUCHOBKM Bepxosnoro Cyny Ykpainu, Bu-
KJTajieHi y IIocTaHOBaX, IIPUMHSATHIX 3a pe3yJIbTaTaMi PO3ITIALY 3asB IIPO
HepersIsy, CyA0BOTO PillleHHs 3 IifiCcTaB, IependadeHyx mMyHKTamm 1 i 2
vacTvHM Hepriroi crarti 111-16 mboro Kopgexcy [19]. Otxe, 3aivicHIoroun
aHaJIi3 3acTOCyBaHH# ITPaBOBMX HOPM CyJaMy YKpaiHu IIpo po3IiI/ii
CIIpaB IIpO OAHKPYTCTBO HOeprKaBHMX MIAIPUEMCTB Ta i3 ypaxXyBaHHIM
cratti 82 I'TIK Ykpainm aBTopm jJaHoI CTaTTi BUCIIOB/IIOIOTH CBOO I10-
3UIIiI0 3 MpUBOAY Toro, mo ¢axTuaHo Ilocranosu Bepxosroro Cymy
YKpaiuu € mpaBoBMMM IIperiefleHTaMy, SKi BUKOPVUCTOBYIOTBCS CyIaMu
Yxkpainu rpu BupillleHHi aHaJIOTYHMX CIIOPiB. AHaJIi3 TaHMX ITIOCTaHOB
BepxosHoro Cyny Ykpainu Mae okpeMe IiepcrieKTUMBHe HayKoBe Ta ITpaK-
TUYHE 3HaYeHH.

IpaBomBopuicms Buujoeo eocnodapcviozo cydy YVipainu. OmHymM i3 Hemorti-
KiB HOBOI pemaxilii 3akoHy Ykpaian “IIpo BigHOBIEHHS IUIATOCIIPOMOX-
HOCTi OopykHVKa abo BU3HAHHS 110r0 OaHKPYTOM”, Ha JIyMKY aBTOPIB I1i€l
CTarTTi, € AeleryBaHHs Bummomy rocnogapcbkoMy cyny YKpaiHy IIOBHO-
BayKeHb III0/10 3/1iVICHeHH: He BJIaCTMBOI CY/10BiV UL BJlaJIvi IPaBOTBOP-
4901 AisuIbHOCTI ¥ cdpepi OaHKpyTCTBa. SIK HACITiAOK, Ha IIeV Jac IIpaBoBe
PperyJroBaHHS IOCIIIKYBaHOI TeMy (PaKTIUTIHO 3[iVICHIOETECH, 30KpeMa,
ITocranosoro Inenymy BI'CY Bim 17.12.2013 Ne 15 «ITpo 3aTBepikeHHs
ITonoxxeHHs Mo MOPSAAOK ITPOBEIeHHs caHallii /10 HOpyIIeHHs IIpoBa-
IDKEeHHS Y CITpaBi IIpo OaHKPYTCTBO», IO MPUIHSTA BiATIOBIIHO 10 CTaTen
5, 6 3axony Yxpaian «[Ipo BimHOB/IeHHS IUIaTOCIIPOMOXKHOCTI OOpIKHIIKA
abo BM3HAHHS 10T0 OaHKPYTOM», sIKa BCTAHOBJIIOE IOPSIIOK Ta YMOBY [10-
CyHO0BOI caHallii, 0 CyIlepeunTh 3a3Ha4eHVM HOpMaM 3aKOHY, OIHaK €
000B’I3KOBMMM B CMITy Oe3IocepeqHix BKa3iBOK Hyix ke HopM [20].

Takox umHOM, Ha nen 4dac € i ITocranosa ITnenymy BI'CY Bif
14.07.2016 Ne8 «IIpo 3aTBepmxeHHd HOBOI pepakiii ITosioxeHHs Ipo
aBTOMaTM30BaHy CHUCTeMY 3 BiOOpy KaHAMAaTiB Ha IpU3HAYeHHS ap-
BiTpasKHOTO KepyIouoro y cIpaBax Ipo OaHKPYTCTBO», sKa IIPUVHSATA
BiAIoBiTHO 10 wacTuHM 1 crarTti 114 3aKkoHy Ta JOJAaTKOBO MOrOJKeHa
i3 MiHicTepcTBOM IOCTUILiI, IO BUKOHYE ITOBHOBa)KEHHS JIeP>KaBHOTO
opraHy 3 nutaHb 6aHkpyrcrsa [21]. Lle, Ha AyMKy aBTOpIB, TaKOX IIO-
Tpebye OKpeMOro HayKOBOTO Ta IIPaKTUYHOIO OOTOBOPEHHS, OCKITTBKM
HNPUVHATTS BUKOHABYMM Ta CYyZOBMM OPTaHOM CIIUIBHOTO aKTa, IO Mae
03HaKV HOPMAaTVBHO-IIPAaBOBOTO, CBITYNTH IIPO MOPYIIIeHHS IPVIHILIVITY
HO/IUTY BJIa/Iv Ta He3aJIeXKHOCTI 11 OKpeMMX T'iJIOK.

303



Axmyanwvni npoonemu nonimuxu. 2017. Bun. 60

Cydoba npaxmuxka eocnodapcekux cyoib aneasyinHoi ma KacayiiHol iHcmaH-
Yitl: THhOpMAYiini Aucmu, y3aealsbHents, pos’acHenns, nocmanobu Ilienymy
BI'CY, cyoobi piutenns 6 anasoeiunux cnpabax. Ha xaimp HaykosIi, sKi 3a-
VIMaIOTBCS JOCITIIKeHHAIM IpoOsIeMaTUKM IIPaBOBOrO PeryJIoBaHHI
GankpyrcTsa B YKpaiHi, 9K IpaBusIo, He BUAUISIOTh CYyAOBY IPaKTUKY
CYZiB BUIIIMX iHCTaHIIN 4K JpKepesio npasa. OfHak, aBTopy, aHasli3youn
CY/I0Bi pillleHHsI Ta 3/iVICHIOIOUN ITPaKTUYHY JIisUIbHICTD, Bi/I3HA4YarOTh Te,
10 3akoH Ykpaiim «[Ipo BimHOBIIEHHS TUIaTOCIIPOMOKHOCT] OOp)KHMKA
abo BU3HAHHS 110T0 OaHKPYTOM» 3aJIUIIAIOTh 11032 BUPIIIIeHHAM 3HadHe
KOJIO IIPOOJIEMHVIX IUTAaHB y CIIpaBax Mpo OaHKPYTCTBO. A TOMY CyAw,
Oymyum 3aiHTepecoBaHMMM B TOMY, 11100 BiHeceHe HUMM pillleHHs OyJjio
3aymIIeHe Oe3 3MiH cyaMy BUIIVIX IHCTaHIIiV, JOCUTD YacTo IIiICUTIOIOTh
CBOIO IIPaBOBY ITO3MIIII0 ITOCIJIaHHAM Ha iHdOpMallifiHi JIMCTH, y3araib-
HeHHsI, po3’sicHeHHs1, ITocTaHoBy [ Itenymy Ta mocranosu Brmmoro rocmo-
JapcbKoro cyay YKpainu, a iHofi, - i Ha ITOCTaHOBY alesIALiIHMX CY/IiB
3a BincyTHOCTI ccpopmosanoi mpaxTmku BI'CY 3 meproro nmranxsg. Tomy
paBO3acTOCOBHA JIisUIbHICTh CY[IiB Ja€ IiJICTaBy CTBEP/KyBaTy TaKOX
PO HeOOXiTHICTh BUAIEHHS CyIOBOI IIPaKTUKM FOCHOAAPCHKIIX CY/IiB
areJIALiNHOL Ta KacalliliHoI IHCTaHIIiN B OKpeMe KepesIo IIpaBa.

Taxvim uMHOM, OKpecsieHi BuIlle ITpoOIeMHi IMTaHHs KOJIi3ilTHOCTi 3a-
KOHOJIaBCTBa y cdpepi MpaBoBOro perysoBaHHsI OaHKPYTCTBa Iep KaBHMX
HiAIIPMEMCTB, He3HAYHUV CTYIIiHb HaYKOBOI PO3pOOKM JaHOI TeMaTVKM
Ta BiZICyTHICTb TICHOTO 3B $I3Ky iCHYIOUMX HayKOBMX PO3pOOOK i3 ITpaBo-
3aCTOCOBHOIO HisVIbHICTIO CBIIUMTB IIPO HEePCIIeKTUBHICTb ITOAAJIbIINX
HayKOBMX JTOCITiJIKEHb I1i€T TeMU.
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B cmamve paccmomperst ocobennocmu npaboboeo peeyrupoBanus banxkpom-
cmba eocydapcmbennvix npednpusmui 6 Yipaune, ocywecmbier anaius u
PACKPBLINO COOMHOULEHUE NpaBoBbix HOPM, pecyAUPYIOUUX npoyedypy daHKpon-
cmba eocyoapcmbenHvix npeonpuAmuil, cepynnupobans. UcmouHukU npagoboeo
peeyaupoBanis bankpomemba eocyoapcmbenHHbIX NpeOnpUATULL ¢ UX Uepapxuei
U 0CyujecmbAeHo Ux Kpankoe paccMomperue, Bv.ckasano abmopcKiie npeaoskeHUs
1o cobepuiencmBobanuio deticmbyroweeo 3akonooamenscmba 6 cghepe npaboboeo
peeyaupobanus barkpomemba eocyoapcmbennuix npednpuamui 6 Yxpaune u
Heobx00uMocHu 0a1bHetiuie20 Meopemuyueckoeo 0cAuoxeHHA npaboBoeo peeyau-
pobanus npoyedypst bankpomcmba eocyoapcmbenHblx npednpuamuL.

In article features of legal regulation of bankruptcy of the state enterprises in
Ukraine are considered, the analysis is carried out and the ratio of the precepts
of law regulating the procedure of bankruptcy of the state enterprises is opened,
sources of legal requlation of bankruptcy of the state enterprises with their
hierarchy are grouped and their short consideration is carried out, stated author’s
suggestions for improvement of the current legislation in the sphere of legal
regulation of bankruptcy of the state enterprises in Ukraine and need further
theoretical ocaudxenns legal requlation of the procedure of bankruptcy of the
state enterprises.
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