Axkmyanwvni npoonemu nonimuku. 2019. Bun. 63

DOI https:/ /doi.org/10.32837 / app.v63i0.24
YK 343.211.3:511.58

Mysuxa B. B.* (HY «OIOA)

OCOBJIMBOCTI ATPUBYLII TIOPYIIIEHD
ITPAB JIFOAVHWY, II1O ITOB’JI3AHI
31 3MIHOIO KJIIMATY

PECULIARITIES AND DIFFICULTIES
OF ATTRIBUTION OF HUMAN RIGHTS
VIOLATIONS ASSOCIATED
WITH CLIMATE CHANGE

*Viktoriia Muzyka - PhD Student (Law), Department of International and
European Law, National University “Odesa Law Academy” (23, Fontanska
Doroha St., Odesa, Ukraine).

Abstract

The article deals with the attribution issue that has to be resolved for the pur-
pose of state responsibility for human rights violations associated with climate
change. It analyzes the difficulties that arise in case of detection and attribution
of the effects of climate change, which have a negative impact on the realization
of human rights. Specifically, how the key challenges that states or other actors
face in choosing a defendant and establishing general and specific causation may
be overcome. There are mountains of papers that describe an existing problem,
however only few offer some solution that is within the common boundary of law
and climatology.

The solution thus is close to the point where law and science meet because
without scientific outcomes concerning the effects of anthropogenic climate change
it is impossible to attribute particular damage to a chosen defendant. Here, statis-
tical approaches can assist in providing all the necessary evidence. In particular,
it is arqued that probabilistic event attribution and processes of detection and
attribution of the causes of climate changes elaborated by Intergovernmental
Panel on Climate Change are that very tools that can provide reliable statistical
data for courts.

Finally, according to International Court of Justice position in Costa Rica v
Nicaragua case, “the lack of certainty as to the extent of damage did not preclude
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awarding compensation for the impairment or loss of environmental goods and
services” (ICJ, 2018, paras 35 and 86). It means that in the case with ecological
damage, which relates to climate change, potential uncertainty will not prevent
the Court from adjudicating a case. However, scientific results shall be made as a
result of a recognized methodology to be regarded as evidence.

Keywords: attribution; violation of human rights associated with climate
change; IPCC’s processes of detection and attribution of the causes of climate
change; probabilistic events attribution; climate change related cases.

ITocranoBKa npo6siemm. CTpiMKIII iHTepec 4O MMTaHH PO 3B 130K
MDK 3MIHOIO KJIIMaTy Ta ITpaBaM JIFOAVIHY ITPU3BIB 10 TIoadi IepIiX I1o-
30BiB IIO/10 ITOPYILIEHHS [IPaB JIFOIVHY BHACTIIOK 3MiHV KITIMaTy Ta psjLy
JVICKYCiV1, sKi mpoBoancs crieniaizosanumy opranamu OOH 3 mipas
JIIOAIVIHM Ta 3MiHM KJTiMaTy. AHaJIi3 I[bOrO NUTaHH:A JJ03BOJIVIB BCTAaHOBUTY
HeraTVBHUV BIUIVB 3MiHM KJIiMaTy Ha peaslisallifo Ipas JIoauHu. Pasom
3 TWIM, JIVICKYCil IIIO/I0 MOXJIMBOCTI BCTaHOBJIEHH:I ITPUYMHHO-HAC/IKOBIX
3B’513KiB MK BUKMAaMVI IIapHMKOBYVIX Ta3iB Ta HaC/TAKaMM 3MiHM KJIiMaTy
He BIIyXaoThb.

Ha croropHirHi geHs 3 BHEBHEHICTIO MOXKHA CKa3aTH, III0 30BCIiM CKO-
PO 3MiHa KJIiMaTy CcTaHe FOJIOBHOIO IIPUYMHOIO TIOPYIIEHb ITpaB JIIOVIHA.
Tomy IpuUTATHEeHH: JIep>KaBy 10 MKHAPOHO-ITPaBOBOT BiIITOBiJaJIbHOCTI
MOJKe CTaTy TVIM iIHCTPYMEeHTOM, KMV CTUMYJIIOBaTVIMe Jiep>KaBy 100po-
COBICHO BMKOHYBaTV CBOI KIiMaTW4Hi 30008 sI3aHHS 3 /U0 HeIOIy-
IIeHHS [IOPYILIeHb [IpaB JIEOAMHN. 11T IOro HeOOXigHO aKyMYyJIIOBaTK
HIOTeHIIiaJI IIpaBa Ta HayKy, alke 0e3 OCTaHHBOI HEMOXKIVBO BCTAHOBU-
T «3a0pyAHIOBaYa» Ta VIOTO BKJIaf, y 3MiHY KiimMary. Ockibky Hapasi
He iCHYy€ TOTOBOI (POPMYJIN [JI1 BCTAaHOBJIEHHS IIPMYMHHO-HACIIIIKOBMX
3B’43KiB, TOOTO 1)1 aTpMOYIIil, Ha yBary 3acjIyroByIOTh iCHYTOUi ITiIXOIM
10 11i€T TpobIeMm, SIKi ITpeBaTIoI0Th B HayKOBVIX KOJIax.

Amnajti3 octaHHIX JOTimXKeHb i my6sikarin. IIpobiema aTpuOy1ii
HaOIIKIB 3MiH KJIIMaTy JOCIKyBaslacs psaoM BUEHMX, cepeq, SIKUX
ocobmnmBe Micile HastexnTs M. Besepinke, P. Bepxerien, Kpucrodepy
Ox. ITauopeky, et A. Croyneb, Mavxiny ®. BenepOy, P. Xuze,
k. Bpynn, P. ITavaypi, JI.A. Menep Tomo. JJociipkeH s [yIX aBTOPiB
Oysu 3iTICHeHHI B MeXaX IOpUCIPYAeHIIiT UM KJTiMaToJIoTil, siKka Ha Ha-
YKOBOMY PiBHi HaMaraeThCsi BCTAHOBUTM 3B 530K MK BUKMIaMy HaiOiIb-
VX eMiTepiB Ta aHTPOITOreHHOIO 3MiHOI0 KiimaTy. HapermTi, He MeHIII
Ba)KJIMBa POJIb HAJIEXUTH 3BiTaM MiKypsIoBoi IpyIv eKCIIepTiB 3i 3MiHN
xirimaty 2007 Ta 2014 poxis.
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Merta cTaTTi IIOJISITa€E B TOMY, 11100 ITOKAa3aTH SIK TOCATHEHH KIliMaTo-
JIOTiI MOXYTB Oy TV BUKOPVCTaHHI IS 1IUTi IPUTSATHEHH JIep>kaB 110 Bifl-
HOBiNaILHOCTI 3a MOPYIIEHH: IIpaB JIFOAVHY, IO OB s3aHHi 3i 3MiHOIO
KJIMary.

Buxsiag ocHoBHOro Matepiany. Ilounuaroun 3 2008 poky, 3B 530K
MDX 3MiHOIO KJIiMaTy Ta IpaBaMy JIIOAVMHY IIOCTIVTHO ITepebyBae B 1IeHTpi
yBaru MbKHapomHoOi crrisibHOTH. [Ticirst 06rosBopeHH: B MeXkax cIieriaib-
HuX nponieayp B Pesosrortisix 7/23 ta 10/4 Pagy OOH 3 mipas romyam
Oys10 BU3HaHO, IO 3MiHa KJIiMaTy «CTBOPIOE HajleKOCSDKHY 3arpo3y» Ta
«Ma€ psif HACMOKIB, IK OPSMUX, TaK i HEIpsIMMUX, I e(PeKTUBHOTO
3mivicHeHHs mpas moguHM» (Resolutions, decisions and statements,
2009, p. 16).

Ynpasninnasa Bepxosroro komicapa OOH 3 mpas JIroquHM B CBOI
Hormosini momo 38 3Ky MiX 3MiHOIO KJIiMaTy Ta IIpaBaMW JIIOAVHU
HiATBepOMIIO BaXJIMBICTh BUCHOBKIB, H0 sKux npunnuia Paga OOH
3 IpaB JIOAVHY, a TaKOXX HAroJIoCWIO Ha iCHyBaHHI rocTpoi moTpebu
JOTPVIMaHHs CTaHJAPTiB Ta NPUHLNIIB IIpaB JIOAVMHN P pearisariii
HalliOHaJIbHMX, PerioHaJIbHUX Ta Mi>KHaPOJIHMX ITPOEKTIB, CIIPSMOBaHMX
Ha 6opoTr0y 3 Hacmigkamu 3Miny ki1iMaTy (UN OHCHR Report, 2009,
p- 7). B coiit [Jorosini YipasiiiHHs TaKoX CTUKHYJIOCH i3 3alIMTaHHIM, Ui
MO>Ke 3MiHa KJIiMaTy pO3MJIA/IaTUCs B AKOCTI IIOPYIIEeHH IIpaB JIFOIVHNA.
Taxe zanmranss Oyio BUK/IMKAaHO 3HAYHVM iHTepecoM 3 DOKy mepikas,
SKi XOTUIM 3PO3yMiTV, K IIPOTHO3W CTOCOBHO 3MiHM KJIiMaTy CIIiBBifI-
HOCSITBCS 31 30008 s13aHHS, SIKi Jep>kaBy B3sUIM Ha cebe, IPUETHABIINCEH
710 JIOTOBOPIB 3 MpaB JIIOAMHN. YIIpaB/IiHH:A He 3MOIJIO JaTV OJJHO3HAUHY
BI/ITIOBilb, HATOJIOCVBIIIN Ha TOMY, IO «KBasIidiKallisg HacTiaKiB 3MiHMU
KJIIMaTy B SKOCTi ITIOPYIIeHb IIpaB JIFOIVHV CTBOPIOE LIUINI Pl TPYIHO-
miB». Cepel; OCHOBHMX apryMeHTiB, SKi 3Mycuiy YHOpas/liHHA OPUATI
10 TAaKOI'O BUCHOBKY — CKJIaIHVV KTy OOK IIPVHYMHHO-HACITIIKOBYIX 3B’ SI3KiB
MDK BUKMIaMV Ta HacJliJKaMy 3MiHM KJTiMaTy.

Pasom 3 TrM, YrpasitiHHS Bce-TaKV BU3HAJIO, ITIO: «[H|e3aIeXHO Bif
TOT0, YU MOXYTh HaCJIi/IKV 3MiHM KIIIMaTy TJIyMadUTHCs K ITOPYILIeH-
HsI IIpaB JIIOVIHY, 30008 s13aHH: B TrayIysi IIpaB JIIOAMHM ITepegdavaloTh
3HAYHWI 3aXVICT JIIOfeV, IIpaBa AKMX 3adillaloThCs 3MiHOIO KiliMaTy abo
3axojamMm pearysBaHHsd Ha 3MiHy kiiMaTy» (UN OHCHR Report, 2009,
p- 24). Llen BUCHOBOK i TeHAEHITisI 1O MoAavi KIIIMAaTUIHMX IO30BIiB CTa-
JIVI CUTHAJIOM He TUTBbKY JJTS IIpaBa, a i Iy11 HayKu, 0e3 pe3ysIbTaTiB sSIKO1
BCTaHOBJIEHH: Bi/JITOBIT&JILHOCTI Jiep>KaB 3a ITOPYIIeHHs IIpaB JIIOAVHNI
Yy KOHTEKCTi 3MiHV KJTIMaTy NPaKTWUYHO HeIOCSDKHE 3aBIaHHS.
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ITepen TiM 4K 3'gcyBaTVi MOXJIVIBY POJIb HAYKM B aTpMOYIIil IIpOTH-
IpaBHOI IIOBeIiHKM JeprKaBi, BaXKJIMBO 3rajaTyl OCHOBHI BMMOIM, AKi
BVICyBa€ PeXXMM BiJIITOBiJaJIbHOCTI JleprKaB 3a MKHapOJHO-IIPOTUITPaBHi
nigausg. Bouu Mictareed B CTaTTsaX IpoO BiANOBigaIbHICTH AepKaB
3a MDKHapOOHO-IPOTHUIIPaBHI OisgHH, AKi, X04 1 He € IOPUANYHO
000B’I3K0BMMM, 00’ €JHYIOTh 3BMYAEBi HOPMI Ta peKOMeH/IOBaHi 110 3a-
crocyBanHs ['enepanbHOio Acambrrecro OOH. 3rigHo 3i crarTero 2 mpo
BIZIIIOBIJaJIbHICTB JleprKaB 3a MDKHApOIHO-IIPOTUIIPAaBHI TisSHHS, BiIIIOBi-
JJIBHICTD JIep KaBy HaCTa€e Y BUIIA/IKy HasgBHOCTI IIPOTUITPaBHOI ITOBE/IiH-
K11, sIKa «(a) aTpuOyTyeThCA Aep>kaBi BIIIIOBIAHO 10 MDKHApPOIHOTO IIpaBa;
(6) mpencTasisie o000 MOPYIIIEHHS AepP>kaBoI0 CBOIO MiXKHApPOIHOIO
30008 s3anH>» (Draft ARSIWA). To6T0, HeoOximHa HAsBHICTE IOPUANI-
HVIX Ta (PaKTVIHMX MiICTaB 718 IPUTSTHEHHS 10 BiIOBiMaIbHOCTI.

B xoHTeKcTi 3MiHM KiliMaTy BMOKpeMJIEHHS IOPUANYHMUX ITifIcTaB
HOpPYIIeHb IIpaB JIOAVWHN He MPeACTaByIsge OCOOIMBUM BUKIVK Hi T
HNpaKTUKiB, Hi U1 TeOPeTUKiB. 30KpeMa, B SIKOCTi IOpUIMYHMX IIiJICTaB
BiITIOBITQJTLHOCTI 3a TIOPYIIIeHHS IIPaB JIFOAMHY, IO TI0B s13aHi 3i 3MiHOTO
KJIIMaTy, MOXYTh BUCTYIIaTV IOJIOKE€HHsI OCHOBHUX MiKHapOAHMX J10-
rOBOPIB, SIKi MICTATh MIXKHAPOHI CTaHAAPT IIpaB JIOAVH, HallpUKIIa:
MixxHapogHWUI MaKT PO IPOMaJIAHCEKI 1 HostiTnyHi mpasa 1966 poky
Ta MiXHapogHUII ITaKT PO €KOHOMIiUHi, COlliaJIbHi i KyJIbTYpHIi Ipasa
1966 poxy. Llent crimcok MOXXHa JIOIIOBHUTY PerioHaIbHMMU iHCTpyMeH-
Tamu 3 IIpaB JIIOOMHY, a came — €BporeiicbKoro Ta MibKaMeprKaHChKOIO
KonBen1iigamu 3 mpas JIIOOMHY, a TAKOX clielliaibHmnMy KouseHIiss OOH
(Konsentiisg mpo KOpiHHI HapoAy, sIKi BeIyTh IVIEMiHHMI CIIOCiO KIUTTS
B He3astexxHMX KpaiHax N 169, KoHseHIIist ipo IIpaBa AUTWHM TOIIIO).

Curyariist 3 aTpuOy1Iiero, HaBIIaKy, JOCUTH CKJIaHa i HeOTHO3HAaYHa.
3 ogHOTO OOKY, IPUTATHYTH Aep kKaBy A0 BiITIOBiHaIbHOCTI Ha HalliOHaIb-
HOMY PiBHi y>ke He pa3 BJIaBajIoCh, III0 MOXKe IOCITYKUTH B SIKOCTI Iperie-
TeHTy IJI1 MDKHapOIHIMX CYAOBYIX opraHib («Yprenga dayHOemImH IIpoTi
Hinepmnanzis», «Amrap Jlerap mporn @enepariit I lakmcran» Tomo). Kpim
TOT0, OTPVIMaHHI HayKOBi BUCHOBKM JI03BOJISIIOTE TOBOPUTU PO Te, IO
aHTpOINOreHHa 3MiHM KJIiMaTy BIUIMBa€E Ha peasli3allifo IIpaB JIIO[VUHMN.
Tak, HapuKiIaz, aHTPOIOreHHI BUKMIN [IapHUKOBMX rasiB BiirparoThb
BUpilIaJIbHy PoJIb B IPOLieCi MiIBUIIIEHHs PiBHSA MOPs, a OT>XKe — BIUIN-
BalOTh Ha MOXJIMBICTD peasrisaliil mpasa HapojliB Ha CaMOBM3HaYeHH:,
IO XKMBYThH Y HM3bKO PO3TALIOBAHMX OCTPiBHMX AepkaBax. Taki 3axomm
3 OMSIKITIeHHsI BIUIMBY HaC/IIKiB 3MiH KJIiMaTy Ha ITpaBa JIFOMHN 4K I10-
JIITVKA BiTHOBJIEHHH JIiCiB, YaCTO TaKOXK HeraTMBHO BIUIMBAIOTh Ha IIpaBa
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KOPIiHHMX HapoO[iB, a 3aX04M 3 aJallTallil, 30KpeMa IlepecesieHHs, 10 I10-
PYyIIeHH: ITpaBa Ha ITpaljio Ta ajeKBaTHe XXITIIO.

3 igmoro OOKy, IOBeCTN Te, IO BUKMIAV BYIJIEKMCIIOTO Ta3y YU
iHmMMX IKeper 3a0pyAHeHHs 3 TPUBaIUM IIUKJIOM KUTTS IIPU3BEIIN
JI0 aHTPONOreHHMX 3MiH KJIiMaTy, ITOKM IO HiKOMy He BJaBajiocsd, Xod
i Oyro gexinpKa cripo0. Pig B TiM, 110 MOBa 7iIe PO JOCUTDH CKITaJHI
IIpOolleC BCTAHOBJIEHHS IIPUUMHHO-HACTIIAKOBMX 3B SI3KiB i Te, 0 TATap
ToKa3yBaHHs Oyze 3aBXXIy JIeXKaTy Ha TOMY, XTO 3asiBII€ IIPO HasBHICTh
HOpYyIIeHHS.

Y cBoemy uweTBepTOMy 3BiTi Bifj 2007 poky MixXypsioBa rpyma ekcriep-
TiB 31 3MiH KJTiMaTy 3po0mIa BUCHOBOK, 110 «ICHYe€ Ty>Ke BICOKaA CTeMiHb
JIOCTOBIPHOCTI TOTrO, III0 Pe3yJIbTaTOM JisIbHOCTI JrofvHm 3 1750 pokis €
noterwtinHs» (IPCC Synthesis Report 2007, p. 5). A BXe B I’ 4Tivi JonoBifi
iz, Ha3Bolo «3MiHM Ki1iMaTy 2014: Y3araiapHeHa HOHOBInb», 10 «[B]mmB
JIIOJIVIHY Ha KJIIMaTUYHY CUCTeMYy OYeBWIHWI, a Cy4YacHi aHTPOIIOreHHi
BUKVIOV MapHMUKOBYIX Ta3iB € HamOUThImmimMy 3a ictopiro. HemasHi 3MiHmM
KITIMaTy IIPU3BEIN 10 IIMPOKOMACIITa0HOIO BIUIMBY Ha aHTPOIIOTeHHi
i mpuponHi cucremm» (IPCC Synthesis Report 2014, p. 2). Llen BrcHOBOK
IIpeICTaBIIsIE COOOO CBIUeHHS IIPO 3araJIbHMUI ITPUAMHHO-HACTIAKOBU
3B’g30K. AJTe Ha IIPaKTUIIi 1OTO HENOCTaTHBO, OCKUTBKM, OKPIM 3arajTbHO-
r'0, IOTPiOHO BCTAaHOBUTH CHIEIiaTbHI IIPVYVHHO-HACIIIKOBUI 3B SI30K
MDXK 3aBJaHOIO HaBKOJIMIITHBOMY CepPeJIOBUIILY KOO0 Ta KOHKPEeTHUM
OPUPOJIHIM SABUILIEM.

B merunii no Mixamepuxkancekoro Cyjy 3 mpas JIOAUHM iHYITU
Ha uvoji 3 Illertoro Barr-Kinorwse 3asBiisuin, mo CIIA moBmHHI HecTr
Bi/IITOBi/TAJIBHICTD 3a ITOPYIIeHHd IpaB KOPiHHOIO HaceJleHHs APKTUKN,
ockisibky CIIIA - ogmH i3 OCHOBHMX eMiTepiB IIapHMKOBMX Ias3iB BHa-
CITIAOK AKX TaHe APKTHMKa, II0 € JoMoM [yt inyiTis (Petition to IACHR,
2005, p. 1-2). B posmzsami miel metnii Kowmicist BimMoBwIa B CvTy TOTO, 110,
SK 171 BOadasocs, 3asBiieHi paKTu He MOXYTh PO3IVIIAATHUCA SK IIOPY-
IIIeHHs IIpaB JIOAVHY, III0 aTPUOYTYIOThCS Iep KaBaM, SKi IPETHaIICh
1o AmepukaHcekoi [lexnaparii (Dulitzky, 2006).

Ha mpoTmBsary min meTwmiii iHy1TiB, y meTuil aTabackis OiIbIIIe 1aH-
ciB Ha ycroimmmi posryag cyzoM. Y 2013 pori Hapop atabackis BUpIIB
HPOVITU «HEITPOTOPEHWU IUIAX» iHYITIB i IPUTATHYTHU Jiep>KaBy 10 Bijl-
MOBiNaILHOCTI 3a MOPYIIeHHs IIpaB JIFOOVHY, IO TI0B sA3aHi 31 3MiHaMm
wiIiMaTy. Ha mymKy aTabackis, Ypsan Kanamgm se BB HeoOXimHVIX 3aX0-
TiB 114 ePeKTVBHOTO peryJIioBaHHs BUKWIIB Bymierio. CaMe ByIJIelb €
OTHI€IO 3 IIPVUVIH ITIOOAIFHOTO TIOTEIUTIHHS, KWV 38 HaCJIKaMI BIUIVBY
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Ha HaBKOJIVIITHE CepeIOBUIIe ITOCTYIIAEThCS Xiba IO BYITIEKMCTIOMY Tasy.
HocmimKeH s TTOKa3yIoTh, 1o O0i1bmt HiX 30% 3araaIbHOrO IMOTEIUIiHHA
B APKTWUIIi clipydMHeHi came BuKngamMu Bymiero. LlikaBo Takox Te, 1110,
Ha BiIMiHy Bif, TapHMKOBVIX Tra3iB, M1 cTaOIi3allil KOHIIEHTparIil STKMX
Mae€ IIPONTY AeKiIbKa AecATWIiTh, ByIJIellb HepebyBae B aTMocdepi Bif
OIIHOI'O JO YOTMPBHOX TVIKHIB i 110r0 BIUIMB Ma€ perioHaJIbHII XapaKTep
(Shindell, 2009, p. 294). HaykoBi moC/TiIkeHH BilirpaBaTUMyTh KITIOUOBY
POJIb IS BUpIIIIeHHs CIIpaBy, OCKiIbKM ctaHoM Ha 2019 pik y opranis
MixkamepuKaHCBKOI CCTeMM 3aXVCTy Ipas JioavHu - Kowicii Ta Cyy -
He TTOBMHHI BUHMKHY TV CYMHIBU IIIO/I0 TOTO, UM INOPYIIYIOTh HaCIIKM
3MiHM KJIIMaTy IIpaBa JIOAVHN Ta Yy MOXJIVBO BCTAHOBUTY CITEIiaIbHU
IPUYIMHHO-HACTIIKOBI 3B SI30K.

PapoM HayKoOBIiB BCTaHOBJIEHO, IO Y BCTaHOBJIEHHI ITPUYMHHO-
HACJIAKOBOTO 3B S13KY «CTAaTVMCTUYHI IIAXOOMN... MOXYTh 3a0e3IeunTi
HeoOximHVIM mokazom» (Brunnée, 2012, p. 33). g nporo OepyTb KOH-
KpeTHy mofilo abo sBuile (HalpuKilazd, IIoBeHi B BenmkoOpurawnii) i
CTaTUCTVYHO OIIiHIOIOTH BipOTiTHICTH TOTO, U/ MOIJIa IS ITOMis BiTOyTHCs
©e3 JTIOICHKOTO BIUIMBY, TOOTO BU3HAYAIOTh aHTPOIIOTeHHI 3MiHV KITiMaTy
(Allen and Stott, 2003). ImoBipHicHa aTpmOYyIIid IIOAiN Ta IpoIlecy BU-
SBJICHHS Ta BCTAHOBJIEHH: ITpyunH 3MiH k1iMaTy MI'E3K e came Tvivm
IHCTpyMeHTaMM, III0 MOXYTb 3a0e3NeunTyt OTPUMaHHS AOCTOBIPHMX
CTaTUCTUYHMX JaHVX.

BusiBiieHHS Ta BCTAaHOBJIEHH:S IIpUYMH 3MiHM KiTiMaTy (detection and
attribution), sixe K irypye B morosini MixXypsmoBoi rpymm sk 1Ba OKpe-
Mi TIpoIlecy, Ja€ BiAIIOBiNb Ha 3alMTaHHS, UM KIIiMaT abo crcTreMa, IIo
HepebyBac I/ BIUIMBOM KIiMaTy (KIiMaTudHa, IpupogHa abo aHTpoIo-
JIOTivHa), 3SMiHWINCS B AeSIKOMY TIeBHOMY CTaTVCTIIHOMY ceHci (detection),
a TaKOXX IIPeJICTaBIIsAE OLIHKY BiTHOCHVIX BKJIa/IiB UMCITEHHVIX TIPYYVIHHX
dpaxTopis B 3MiHM abo sBUIIE i3 3a3HAYEHHIM CTYTIeHS CTATUCTIIHOT 10-
crosiprocrTi (attribution) (IPCC Synthesis Report 2014, p. 47-48).

It mijiKpecsieHHs y3arajlbHeHb JJOKasiB Ta JjocarHyToi srogy MI'E3K
HPUCBOIOE CTYIIIHB JOCTOBipHOCTI. B momoBigi orpuMaHi pesyiabTaT
CYIIPOBOIDKYIOTBCS CTyIIeHeM 3TOfaVt (Hu3vka, cepedHs, Bucoka), CTyleHeM
mocToBipHOCTI (docump HuU3bKA, HU3bKA, cepedHs, Bucoka Ta docums Bucoka)
abo TepMiHaM¥, SIKi KOHKPeTM3YIOTh OIliHeHy VIMOBIpHICTh pe3yJIbTaTy
(«Bkpant imoBipHO» — 95-100%, «HaCTITBKM IMOBipHO, HACKIIBKM Hi» -
33-66%, «maonmMosipHO» — 0-33% Tomo) (IPCC Synthesis Report 2014,
p- 2). Tak, HarTpuKiIad, BCTAaHOBJIEHO, IO «Bkpatl iMoBipHo, IO aHTPOIIO-
TeHHWV BIUIVB CIIPVSB 3MEHIIIeHHIO IUIOII MOPCHKOIO JIbOy B APKTMIL
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3 1979 p» IPCC Synthesis Report 2014, c. 48), «HagBHa HU3bKA CIYNiHL
docmobipHocmi TOTo, 110 aHTPOIIOreHH] 3MiHV KJIiMaTy BIUIMHYJIM Ha II0-
BTOPIOBaHICTh Ta iHTEHCUBHICTD CeJIeBMX IIOTOKIB B ITI00a/IbBHOMY MacIIl-
Tabi» (IPCC Synthesis Report 2014, p. 57), «y 6araTbox perioHax KiTbKiCTb
OTIafIiB, IO 3MIiHIOETHCS, a0 TaHEHHS CHITY i JIbOAY BUK/IMKAIOTE 3MiHU
B TIIpOJIOTiYHMX CHCTeMaX, 3adillafoun BOJJHI pecypcy B IUIaHi iX KUTbKOCTi
Ta SIKOCTI (cepedrs cmynins docmoBiprocmi)» IPCC Synthesis Report 2014,
p- 53). BaxxmBicTe BUCHOBKIB MiXypsIoBOi TPy eKCIIepTiB 3i 3MiHM
KJIIMaTy II0JIsATa€ B TOMY, IIIO BOHM CBiJl4aTh ITPO aHTPOIOreHHi 3MiHM KITi-
Marty, i CIpUSIOTE BCTAaHOBJIEHHIO 3arajIbHOTO IIPUYMHHO-HACIiIKOBOIO
3B'SI3KY.

Hosoasuau B CyZi BiAIIOBimanbHICTE eMiTepa, HeOOXimHO po3yMmiTH,
IIT0 TTO3MIIiSA TT03MBaYa 3aBXAy OyJie IPyHTYBaTVCh Ha TBEPIKEHHSX IIPO
imoBipHicTe. HaykoBi BUCHOBKM He MOXYTh OyTV Ha CTO BiICOTKiB H0-
CTOBIpHVIMM, TOMY IO BUIIE UM MeTeOpOJIOTiuHa 3MiHa MOJKe HacTaTu
B pe3yJbTaTi IIPUPOJIHOI BapiaTMBHOCTI, a He aHTPOIIOreHHO1 3MiHN
wiimary. Tak, Hanpuxiiaz, B posisi 18 I Oninounoro ssity MI'E3K ak-
LIEHTYEThCA yBara Ha aHaJIi3i IIeBHMX MOTOAHVIX ABUII, BipOTiIHICTb KX
3HaYHO IIBUIIIIACE 3aBIAKN aHTPOIIOTeHHOMY BIUIVIBY: OpMTaHCHKI T10-
BeHi B 2000 porii, crieka B €Bporti B 2003 pori Ta criexa B Pocii B 2010 poxy.
ToBTO Te, 10 aHTPOIIOTeHHMTI BIUTVB BUKJIMKAB 1X HACTAHHS, He BUKITIO-
4ae, 10 BOHM 0 He MaJIv Miclle BHACTIIOK IIPMPOIHOL BapiaTMBHOCTI.

3i cBoro OOKy, Taka HOBa HayKa SIK iM0BipHicHa ampubyyis nooiil
(probabilistic event attribution) go3Bossie Ha jTOKaJIBHOMY UM perio-
HaJIbHOMY PiBHi BU3HaUYMUTW KiJIBKICHO aHTPOIIOJIONiYHWIA BIUIVB Ha TaKi
IIOTOIHI ABMINA K TeIvIoBi XBIwIi, ToBeHi Ta mocyxu (UNFCCC, 2014).
ImoBipHicHa aTpuOyIis momint BU3HAE, 10 iIMOBIPHICTh €KCTpeMaTbHMX
IIOTOAHIIX YMOB MOXJIVBA i 63 aHTPOIIOTeHHOTO BIUIMBY, ajle caMe OCTaH-
HiVl HiJIBUIIy€ 150 IMOBIpHICTE B JeKiIbKa pasiB. OniHka iMoBipHOCTI
3OiVICHIOETHCS Ha OCHOBI KJIIMATUYHMX MOJEJIeN, SIKi IIe Ha3MBAIOThCS
craTvicTuuHMM acaMmbOiesmu. Taki acamOiiel JO3BOJISIIOTh BU3HAYNTH
IIOBTOPIOBAHICTb eKCTpeMaIbHVX IIOTOIHIX ABWILL Ha OCHOBI IIOPIBHAHHS
pe3yJIbTaTiB eKCIIepVMEeHTIB KIIIMaTUYHMX MOofiesieVl Ta HOPiBHATU CBIiT
«SIK BiH €» (peaJylbHa MOZETIb CBiTY) 31 CBITOM, SIKMVI «Mir Ov1 OyTm» (TirmoTe-
TIIHa Mozeltb cBiTy) (Paciorek, Stone and Wehner, 2018, p. 69). OcranHirt
BUK/IIOYA€ aHTPOIIOT€HHVIVI BIUINB.

I'Tpu IbOMY, BUKOPUCTOBYIOTLCA SIK YaCTOTHI CTaTUICTVYHI MEeTO/IV, TaK
i bariecoBcbKi MeTO/IM, SIKi MarOTh Ha MeTi BCTAHOBUTW KiUJIbKiCHY CTaTHC-
TUYHY HETOYHICTh B MUTaHHI HEraTMBHOIO BIUIVBY JIIOICHKOT JIisSUIbHOCTI
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Ha noropHi siBumma (Paciorek, Stone and Wehner, 2018, p. 69). Ta sixmio
IUIsL HayKM TaKi HeTOYHOCTI MalOTh IIPMHITNIIOBE 3HA9eHH:, TO, Ha AyM-
Ky Mixnapopgaoro Cyny OOH y copagi Kocra Puka mporn Hikaparya,
«BIICYTHICTh BM3HAYEHOCTI ITOMO 3aBIaHOI IIKOAV He 00OB SI3KOBO ITe-
pemkomkae [Cyny] mpucyanTu cymy, sKa, Ha 7I0T0 TyMKY, IIpUOIIM3HO
BifjoOpa’kae 3aBHaHy IIKOAY abo BTpaTV eKOJIOTiYHVIX TOBapiB i ITOCIyr»
(ICJ, 2018, para. 86).

B srapanin cripasi Cyp, Briepiiie IpycyiyB KOMIIEHCAIIiO 3a eKOJIOTiuHi
30mTKM i € BCi mifcTaBy BBaXKaTH, IIO B aHAJIOTIYHMX CIIpaBax, BKJIFOYaA-
10uM 30UTKM 3aBIaHHI HacTigkamy 3Minn Kiimaty, Cy/1 nocsijye cBoiM
BrICHOBKaM. KpiM TOro, BpaxoByroum IepexpecHuU «/1iajior» Ta icHyrouy
CYZIOBY COJIiJapHICTh MIX Cy/jaMy, IIUJIKOM MOXKHa pO3paxoByBaTyl Ha Te,
mo BucHOBKM Mixuapognoro Cymy OOH sHaygyTs DiTPUIMKY Y BifIIo-
BIHIV IpakTuIli perioHaabHMX cyais. Takvmt migxim mir 6m gormomortu
y BUpIIIeHH]i TaKMX KIIOYOBVX cIIpaB K «[leTnilis apkTiaHmx aTabackiB
nporn Kamamgm» (Petition to IACHR, 2013), 1o 3 23 xsiTHa 2013 poxy
3HAXOJIUTECA Ha posmsani Mixameprkancskoro Cysy 3 npas JIIOAVHY,
Ta «Kapsanbxo Ta inmi nportn Ilapiamenrty ta Pagm» (Action brought
before ECJ, 2018), sy 13 cepmrs 2018 poky mpuriess o posrrigy Cym
€C. TakvmM uHOM, IMOBipHiCHa aTpMOYIIis IOV Ta IIPOIIeC BUSBIICHHS
i BCTAaHOBJIGHHSI ITPUYMH 3MiHV KJIiMaTy MOXKYTb JJOITOMOITH i3 3arajIbHOIO
aTpuUOYIIi€To.

3arasioM B IOKTPVHI HaIIpaIbOBaHO YVMaJIO MiIXOMAIB IIIOI0 aTpyOyIIii
HPOTUITPaBHOI MOBEAIHKN Jlep>KaBy, AKi MOXHa 3BeCTU O TPhOX OCHO-
BHUX KpokiB. [lo-miepite, 3 psany «3abpymHioBadis» HeoOXimHO oOpaTm
TOTO, umi Ail (BUMKWMAV) MOXHA IIOB’SI3aTM 3 HaCIiAKaMM, IO BUHMKIN
3 94acoM, a TaKOX ITOKa3aTy BKJIaf IIbOTO «3a0pyaHioBada» — B SAKiVt Mipi
VIOTO AisUTbHICTh CHPWsUIa 3MiHi KiliMaTy. I1o-mpyre, BBaXJIMBO BCTAaHOBM-
TV TIPUYIVMHHO-HACTIIKOBWI 3B’ 130K Mi>K KOHKPETHVIM MeTeOPOJIOTidHIM
(moropHiM) SBUIIEM UM 3MiHOIO Ta aHTPOIIOT€HHOIO 3MiHOIO KiliMaTy
(3arastbHa Kays3arlis). I HapemITi — BCTaHOBUTM IIPUYMHHO-HACITIIKOBU
3B’130K MiX 3aBIJaHOIO IIKOAOIO (BTpaTaMm) Ta IIMM ITOTOMHIM SIBUIIIEM
4 3MiHOIO.

1100 mmoxa3aTu SIK Ie MOJKe IIpaIffoBaTy Ha IIPaKTIIi, Bi3bMeMO CIIpaBy
«Cayi Jlygaro JTrovst mport RWE» (Essen Regional Court case, 2016) s
npuxitagy. Hapasi 1151 cripaBa mepeOyBae y HiMellbKoMy Cymji Ha cTail
mokasysaHHs. lepyarcexiit depmep JIrovis HaMaraeTbcs T0BECTV BiIIIOBi-
TaJTbHICTh eHepreTIHOI KOMITaHil 3a TJI00aIbHe IIOTeIUIHHS, 3MiHy KTiMa-
Ty Ta CepVIO3Hi CTUXIVIHI Jnxa B MicTi Xyapec, /e BiH rrpoxusae. [IpranHoro
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JUIs TTOJIavi TaKOro TT030BY € «/lociipkeH s ByrylelieBnx riraHTis 2014», sxe
atpubyTye 0,47% rnobanbHyx BUKuiB Byrtero 3 1751 o 2010 poxu came
it HiMenbKivi komraii (Essen Regional Court case, 2016).

Cyn, mepiof iHcTaH1iv BigMosyB JIoni y BiImKomyBaHHI 3aBIaHOL
KO/, apIYMEHTYIOUN CBOE PillleHHsI HeMOXJIMBICTIO HagaTu edex-
TUBHe BimmkosysaHHsa. Ha nymky cyay, HaBite ko RWE npunvamTs
3IiVICHIOBATV BUKW/IV MaPHUKOBWX Ta3iB, Ile HigK He BIUIVHE Ha CUTYallii
B MmicTi Xyapec. Cy[I TaKOX He 3Mir IPOCTeXWUTY «JIHIVIHVV ITPUYMHHO-
HaCIiAKOBUM JIaHIIOKOK» MK BuKugaMu RWE Ta xoHnkpeTrHuMHM Ha-
CJTiIKaMM 3MiHM KJIiMaTy - 3arpo3a 3aTOIUIeHH: Ul 3CYBY. AJle Ha [IbOMY
JTrovii He 3ynMHMBCA i TIO/IaB aresIilo Ha 1ie pillleHHs. ATesaniHuI
CYJl BU3HAaB CIIpaBy IIPUHATHOIO JIJIs1 POSIJIsILY, TOMY Terep repes HuMm
CTOATH [IBa 3aBJaHHs: OL[IHUTU PU3MK 3CYBY UM 3aTOIUIEHHH Ta BKJIaj]
RWE B Taki 3MiHN. BaXkjImBo TakoxX Te, 10 Teriep HiMEIILKOMY CY/y I10-
TPpiOHO BUPIImMTY, UM MOXYTh HaCITIAKV 3MiHM KJIiMaTy aTpuOyTyBaTiCh
eMiTepaM BYIJIEKVICITIOTO Ta3y pro rata (BiAIIOBiIHO 110 BJIaCHOTO BKJIamy
B 3aBlaHy IIIKOJY), ajDkKe y BUIIQIKY 3 IIi€I0 CIIpaBOIO HeMae CyMHiBiB
B Tomy, 1110 RWE He efnHa KoMIaHisd, BUKUIN KO MalOTh HeraTVMBHU
BIUIVIB 3MiHY KJIiMarTy.

Orxe, BiAmIOBigay y 1IiM1 crIpaBi - eHepreTndHa KommaHiss RWE - Oys
BUOpaHMIT Ha OCHOBI HayKOBOTO JOCITIKeHHs, sIKe BU3HaAYa€ VIOTo 5K
KOMITAHiTo, IT10 3[iVICHIOE HaOUTBITI BUKMIM ITApPHMKOBIX Ta3is B €Bporti
Ta BCTAHOBJIIOE 3arajIbHy KUIBKICTh Ta 9acTKy BUKVIIB B IIOPiBHSHI 3 iH-
MU «3a0pyAHIOBaYaMI». BaximBo, 110 3BiT MiCTUTB AaHi IIIOIO METO-
ToJIoTil, sika OyJIa BMKOpUCTaHa, MOXKIVBIX HeTogHoCTe Torro. Li mami,
NpVHaVIMHI Ha TIepIIni HOMIIAL, JAalOTh MOXJIVBICTD CTBEPIKYBaTH ITPO
VIOTO JIOCTOBIPHICTh Ta MOMJIMBICTB 3aCTOCYBaHHS B XOJIi CYI0BOTO ITpoIle-
Cy B SIKOCTi TOKa3y. BpaxoBytoun ri106aibHm XxapaKTep BIUIUBY BUKWIIIB
MapHUKOBYIX rasiB, gKe MaJIlo Miclle ITpoTsaroM 259 pokis, icHye BUCOKa
BIpOTiJIHICTE BUCHOBKY PO Te, 1110 AisibHicTh RWE uacTkoBO BrutvHysia
Ha CUTYyalilo B MicTi Xyapec.

B npoMy BuITazIKy BiloMOCTi, sKi MiTATECS B 3BeeHoMy 3BiTi MI'E3K
31 3MiH KJIiMaTy MOXYTh OyTW BUKOPMCTaHI Cy[JOM [JIS IIijIeVl BCTa-
HOBJIEHHS 3aTaJIbHOTO IPWYMHHO-HACTIKOBOTO 3B 53Ky, OCKUIBKM BiH
MiCTUTh HayKOBO-IIiATBeP/)KeHHI Ta BM3HaHI MiXKHAPOJHOIO CITiJIHO-
TOIO0 BUCHOBKM IIIOJI0 aHTPOITOreHHOI 3MiHM KJIiMaTy Ta i HacJIiJIKiB,
30KpeMa 30UIBbIIIeHHs KUIBKOCTI 3CyBiB Ta 3aTOIUIeHb. AJle, SIK yXKe 3a-
3HA4aJIocs, Y BUMAJKY 3 eKCTpeMaIbHVMU ITOTOJTHMM SBUIIIaMV MOJXKe
BUHVMKHYTV CYMHIB IT[OZI0 TOTO, UM PW3VK X BUHWKHEHHS IIOB sI3aHM

279



Axkmyanwvni npoonemu nonimuku. 2019. Bun. 63

3 aHTPOIIOreHHOIO 3MiHOI KJIiMaTy, ajl)ke CTUXiVHI SBWUIA BJIacTUBi
KJIiMaTy HaBiTh 0e3 BIUIMBY yromvHM. ToOTO, HacIigKM 3MiH KiIiMaTy
CIIPUYMHIOIOTECS Pi3HMMU «3a0pyAHIOBaYaMI», X0U i B pi3HiM Mipi, Ta
MaloTh He JIMIIIe aHTPOHOTreHHMU XapakTep. ToMy CKJIa/JHO JOBeCTH,
III0 caMe JIisUIbHICTh B MeXKax Jep>KaBy «Ax» cripusyia 3MiHi KJliMaTy, 110,
B CBOIO Uepry, NpuU3BeJIo 10 NOPYIleHb paB JIOAVMHN B iepkasi «b». Ile
CKJIafHiIIIe - TI0B A3aTV MPOTUIIPaBHY IIOBEIIHKY (BUKVIV TTapHUKOBMX
rasiB) 3 KOHKpeTHVMMM HacaigkaMmm. OnHaK 3aBIaHHS He € HeIOCSKHVIM
3aBIIAYYIOYM PO3BUTKY CydacHOI HayKM Ta MOXJIMBOCTI BCTaHOBJIEHHHA
BiATIOBiHAJIBHOCTI pro rata. B Oymp-sikoMy BUIIaAKy, Bee 3ajleXkaTiMe Bif
HiJIXO/Y CYAy.

[TpumitHo, mo y cupasi «Cayir Jlygano JTovta mpoti RWE» dep-
Mep 3poOuB AeKinpKa moMwIoK. Ilo-miepire, momo Bubopy Binmosinada.
Amnpnpe Honpkamriep y ofiHil i3 cBOIX JIEKIIiV 3a3Ha4MB, 1[0 B CUTYaIlisax,
SIKi OXOIUTIOIOTH BiJIIOBITaJIbHICTH BEJIMKOIO KOJla YYacHWKIB, HaIpuUKIIa/l,
BUKVIV KapOOHY HiOKCMHY UM HMPOBeIeHHS MMPOTBOPUMX OIleparir,
JIOpeuHillle NpUTATaTU BCiX NOPYIIHMKIB. 3pO3yMisIo, IO Y BUMNAJKY
3MiH KJIiMaTy BifIIIOBiJaJIbHICTh y Pi3HiN Mipi JIEKUTE Ha BCiX JlepKaBax,
SIKi CBO€IO MTisUTbHICTIO CIIPVSIOTH TaKMM 3MiHaM. ToMy HamOieIn mep-
CTIIEeKTMBHUMM OYIAyThb Ti CKapIy 4m MiXOep kKaBHi IT030BWM, IO OyIyTh
HallpaBsJIeHi IpOoTM IeKUTPKOX [AeprkaB, isUIbHICT SKVIX B HAVIOUTBIIIN
Mipi ITpy3BeJia 10 3MiH KJIiMaTy Ta HOPYIIeHHs IIpaB JIIOAMHY BHACTII0K
Takmx 3MiH. Taka IIpakTuKa yke €, sragatii xo4da 6 110308 MapIaymioBmx
OCTPOBIB IIPOT JIeprKaB «SAePHOTO KIyOy».

ITo-ppyre, noava nMo3oBy MO0 HOPYIIEHHS IpaB JIOAVHM, dKi
IIOB s13aHi 31 3MiHaMM KJTiMaTy, Masia O OUTBIIN ITaHCY Ha yCIIiX, sSsKOm Oyria
rojaHa IIpoTY JIep>kaBit. ADKe feprKaBa He JIMIle Hece BiIIOBiJa/IbHICThb
3a BJIacHi Ail, a ¥ 3a [if mpuBaTHMX 0OCi0, IO 3HAXOAATHCS B MeXXax I IOpIC-
auKiiil. SIk 6ysto minkpecieno Mixxuaponam cygom OOH B 3HAMeHWUTIT
crpasi «Treil Smelter», «komHa mep>kaBa He Ma€ IIpaBa JO3BOJISATI TaKy
JisUTbHICTB Ha CBOT TEPUTOPI, IKa MOXKe 3aBaTy IIKOV MalHy YV FpoMa-
msHaM iHrmol gepxasn» (IC], 1941, p. 1965). 3 mprBaTHMMY KOMITAHISIMIL XK
GopoTrics 1 JoBecTH IX BiATIOBINATBHICTE MavDke HEMOXKINBO. B KOHKpeT-
HOMY BUIIA[IKY BUHVKaE psif, 3anmMTadb: oMy TutbKit RWE Ta sik dpepmep
MOJKe JOBEeCTY, IO KepesIo BYIJIeKMCIIVX Ta3iB MOXKHa 3B's13aTh 3 KOH-
KpeTHMM 3a0pyAHIOBaYeM, a TAaKOX B SIKMVI MOMEHT 1Ii BUKVAV 3aBHaivi
IIKOJy, TIOB s13aHy 3i 3MiHOIO KirimMaTy. OTxXe, IIpoMax 3 BU3HAUEHHIM
BilIIOBila4a Ta HEMOXJIMBICTIO BCTAaHOBUTM CIIeLiaJIbHUI IPUYMHHO-
HAC/TIKOBU 3B 130K MOXKYTh BU3HAUMTV Pe3yJIbTaT PO3ITIAILY.
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B 6yap-axoMy pasi, 0cobmBiCTh aTpuOYIIii HOPYIIIeHb, IO OB’ A3aHi
31 3MiHOIO KJIiMaTy, TIOJISITa€e B TICHOMY 3B’sI3KY ITpaBa Ta KJIiMaToJIOrii, a
TaKOX B 3HaYHiV Mipi 3aJIeXXMTb Bifl TOTOBHOCTI Cyy (UM iHIIIOTO OpraHy
3 IpaB JIIOAMHM) 3aCTOCOBYBaTH AaHi, OTpVMaHi B IIpolieci HayKOBUX
TOC/TIIKEHb.
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Anomauis

Mysuxa B.B. [lo numans npo ocobaubocmsi ma mpyonousi ampuodyuyii
nopyuens npab a100unu, wo nob’a3ani 3i 3aminor Kaimamy. - Cmamma.

B cmammi anaaizyromecsa cxkaadnouyi, Axi Gunukaioms npu 6uabienni ma
Bcmarnobaenti HACAIOKIB 3MIHU KAITMAMY, W0 MAOmb HeeamubHutl 6niub na pe-
azizayito npab aodunu. Ocobauba ybaea npudissemvca poai Hayku 6 yiiax
ampubdyyii ma cmamucmuyHuM Memooam, wo Guxopucmobyomscs 6 mexax
npoyeci6 6cmarobaenna ma Guabaenna Mixypaooboi epynu excnepmif 3i 3MiHu
KAiMamy ma HayKu iMoBipHichoi ampubyyii nooi.

Katouo8i caoBa: ampubyyia; nopyuienna npab Ao0unu, no6 a3ami 3i 3mi-
How KAiMamy; npoyecu Buabienns ma 6cmanoBAeHHA NPUMUH SMIHU KAIMANY
MTE3K; imo6ipnicna ampubyyia nodiil; kiimamuuni no3o6u.
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